CITY OF DECATUR, TEXAS
Development Services  1601 S. State Street  Decatur, TX 76234  (940) 393-0250 voice (940) 626-4629 fax

AGENDA

Planning and Zoning Commission and City Council Joint Public Input
Workshop*
Monday, June 18, 2018, at 5:30 P.M.
City Hall Meeting Room
201 E. Walnut
Call to Order
ITEM 1:
HEAR PUBLIC INPUT, DISCUSS WITH STAFF AND PUBLIC, AND GIVE STAFF
DIRECTION REGARDING A PROPOSED AMENDMENT TO THE ZONING
REGULATIONS TO CLASSIFY A BIRTHING CENTER OR MID-WIFE FACILITY
AS A NEW USE; TO IDENTIFY APPROPRIATE ZONING DISTRICT(S) FOR THE
USE, INCLUDING WITHOUT LIMITATION THE SF-2, SINGLE-FAMILY-2 ZONING
DISTRICT, THE C-2, THOROUGHFARE BUSINESS ZONING DISTRICT; THE C1, RESTRICTED BUSINESS ZONING DISTRICT AND THE CO, OFFICE ZONING
DISTRICT AND REGULATIONS FOR THAT USE; TO DISCUSS POTENTIAL
ALLOWANCE WITH A SPECIFIC USE PERMIT; AND TO HOLD A PRELIMINARY
DISCUSSION REGARDING A PENDING REQUEST BY A PROPERTY OWNER
FOR ALLOWANCE OF THE USE IN THE SF-2 ZONING DISTRICT AS
AUTHORIZED BY SECTION 6.1.3(A)(2) OF THE ZONING ORDINANCE.
ITEM 2:

HEAR PUBLIC INPUT, DISCUSS WITH STAFF AND PUBLIC, AND GIVE STAFF
DIRECTION REGARDING A PROPOSED AMENDMENT TO THE ZONING
REGULATIONS TO CLASSIFY BINGO HALLS FOR CHARITABLE PURPOSES
AS A NEW USE; TO IDENTIFY APPROPRIATE ZONING DISTRICT(S) FOR THE
USE, INCLUDING WITHOUT LIMITATION SF-2, SINGLE-FAMILY-2 ZONING
DISTRICT, THE C-2, THOROUGHFARE BUSINESS ZONING DISTRICT AND THE
C-1, RESTRICTED BUSINESS ZONING DISTRICT, AND REGULATIONS FOR
THAT USE; AND TO DISCUSS POTENTIAL ALLOWANCE WITH A SPECIFIC
USE PERMIT; AS AUTHORIZED BY SECTION 6.1.3(A)(2) OF THE ZONING
ORDINANCE.

Adjournment
Prepared and posted this the 15th day of June, 2018, in accordance with Chapter 551, Texas
Government Code.

Dedra Denée Ragland, AICP
Planning and Development Director

*NOTE: THE PLANNING AND ZONING COMMISSION RESERVES THE RIGHT TO ADJOURN INTO A CLOSED MEETING AT ANY TIME
REGARDING ANY ITEM ON THE AGENDA FOR WHICH IT IS LEGALLY PERMISSIBLE UNDER THE TEXAS OPEN MEETINGS ACT
PURSUANT TO LGC 551.071.
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CITY OF DECATUR, TEXAS
Development Services  1601 S. State Street  Decatur, TX 76234  (940) 393-0250 voice (940) 626-4629 fax

STAFF REPORT
June 18, 2018 – Planning & Zoning Commission and City Council Joint Workshop
TO:

Honorable Mayor and City Council Members CASE:
Planning & Zoning Commissioners

SI2018-04

FROM: Dedra D. Ragland, AICP, Planning Director

APPLICANT: City of Decatur

DATE: June 11, 2018

REQUEST:

Classification of
Birthing Centers /
Mid-Wife Facilities
as a New Use

Case Notes:
A property owner has submitted a request to amend the City’s Zoning Ordinance to add a proposed
new use for Midwifery Professional Services as a use allowed by Special Use Permit in the SF-2,
Single Family-2 Zoning District. That request is scheduled to be on the July Planning and Zoning
Commission agenda for public hearing and consideration and is not submitted for consideration at
this work shop. If the use is added, the property owner will seek to obtain a SUP for property she
owns.
The purpose of this joint workshop is to provide the Planning and Zoning Commission and the
City Council information on the nature of a Birthing Center / Mid-Wife Facility use and for Staff
to receive preliminary input regarding whether the use should be added as a permitted use, and if
so, in which district(s) the use should be allowed as either a permitted use or a use allowed with
an approved Special Use Permit, as well as appropriate regulations for the use. Based upon the
input received, Staff can proceed with drafting an ordinance amendment and expediting the
Commission and Council review process.
Legality:
According to the Texas Local Government Code, the land use designation can be legally amended
given a public hearing (§213.003), review and recommendation from the Planning & Zoning
Commission (§213.003), and approval by City Council (City Charter).
Section 6.1.3(A)(2) of the Zoning Ordinance reads as follows:
6.1.3

Classification of New/Unlisted Uses

It is recognized that new types of land use will arise in the future, and forms of land use not
presently anticipated may seek to locate in the City. In order to provide for such changes and
contingencies, a determination as to the appropriate classification of any new or unlisted form of land
use in the Use Chart shall be made as follows:
A.

Initiation.
(1)

A property owner, City department, the Planning and Zoning Commission, or the City
Council may propose zoning amendments to regulate new and previously unlisted uses
in accordance with this Ordinance.
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(2)

An application for the addition of a new or unlisted use shall be submitted to the Planning
Director and shall contain a statement of facts providing all information necessary for the
evaluation of the proposed use and the determination of the proper designation, including
but not limited to the following:
(a) The nature of the use and whether the use involves dwelling activity, sales,
services, or processing;
(b) The type of product sold or produced under the use;
(c) Whether the use has enclosed or outside storage and the amount and
nature of the storage;
(d) Anticipated employment typically anticipated with the use;
(e) Transportation requirements;
(f) The nature and time of occupancy and operation of the premises;
(g) The off-street parking and loading requirements;
(h) The amount of noise, odor, fumes, dust, toxic materials and vibration likely
to be generated;
(i) The requirements for public utilities such as sanitary sewer and water and
any special public services that may be required; and
(j) Impervious surface coverage.

B.

Standards for new and unlisted uses may be interpreted by the Planning Director as being the
same or similar to those of a similar use based upon the information provided by the applicant.

C.

If the Planning Director determines that the requested use does not fall within one (1) of the
existing zoning district classifications, the Planning Director shall submit the request to the
Planning and Zoning Commission for consideration as an amendment to the Zoning
Ordinance pursuant to the procedures established herein. The Planning and Zoning
Commission shall transmit its findings and recommendations to the City Council as to the
classification proposed for any new or unlisted use.

D.

The City Council shall approve or disapprove the recommendation of the Planning and Zoning
Commission or make such determination concerning the classification of such use as is
determined appropriate based upon its findings. If approved, the new or unlisted use shall be
added in the use charts of the Zoning Ordinance according to Section 4.4 Amendments to
Zoning Ordinance and Districts.

Analysis:
The State of Texas Health and Safety Code, Title 4. “Health Facilities,” SubTitle B. “Licensing of
Health Facilities,” Chapter 244. “Birthing Centers,” defines birthing centers / mid-wife facilities
as a place, facility, or institution at which a woman is scheduled to give birth following a normal,
uncomplicated pregnancy, but does not include a hospital or the residence of the woman giving
birth. Per Section 244.003 “License Required,” a person may not establish or operate a birthing
center in Texas without an appropriate license issued under Chapter 244. Refer to Attachment 1.
Staff’s research of other Texas cities, including those cities identified by the applicant in her
request, predominantly reflect that birthing centers / mid-wife facilities, where permitted, are often
classified as medical/office uses and allowed in nonresidential Zoning Districts. Refer to
Attachment 3.
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In discussing with the City’s Development Review Committee (DRC), there are a number of
concerns with allowing such uses in Single Family-2 Zoning Districts. These concerns are
provided in detail in Attachment 4. In general, the concerns relate to the following:
1. Waste disposal through City’s water/wastewater systems that are not necessarily
common or routine in a residential neighborhood;
2. Traffic and parking not common or routine in a residential neighborhood, such as EMS,
delivery vehicles;
3. Hours of operation and overnight stays;
4. Use and storage of medical equipment, such as Oxygen, needles, pain and/or labor
inducing medication, etc.;
5. Building and Fire Code Occupancy classification;
6. Fire protection; and
7. Others?
Recommendation:
Provide Staff with direction regarding amending the Zoning Regulations to classify a birthing
center or mid-wife facility as a new use; identifying appropriate zoning district(s) for the Use, and
the potential allowance of the Use with a Specific Use Permit.
Proposed schedule for Zoning Amendment assuming direction to move forward is provided:
July 3
July 9
July 23

P&Z Public Hearing
CC Public Hearing and First Ordinance Reading
CC Second Ordinance Reading and Ordinance Publication

Attachments:
1. State regulations
2. Information provided by Patricia Gross and Attorney Lance Vanzant requesting Zoning
Amendment for Use Classification (NO ACTION TO BE TAKEN ON REQUEST AT
WORKSHOP)
3. Research of Other Cities’ Zoning Regulations for Birthing Centers
4. DRC review comments
5. Staff’s draft ordinance redline of proposed text amendments
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Attachment 1

DEPARTMENT OF STATE HEALTH
SERVICES REGULATORY
LICENSING GROUP FACILITY
LICENSING GROUP

TITLE 25
TEXAS ADMINISTRATIVE CODE
CHAPTER 137
BIRTHING CENTER
LICENSING RULES

EFFECTIVE
DECEMBER 2, 2007
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Subchapter A. General Provisions.
§137.1. Purpose and Scope.
(a) The purpose of this chapter is to implement the Texas Birthing Center Licensing Act,
Health and Safety Code, Chapter 244, which requires birthing centers (centers) to be licensed by
the Department of State Health Services (department) and requires the department to adopt rules
governing the licensing and regulation of centers.
(b) This chapter establishes general provisions, licensing procedures, enforcement, and
operational and clinical standards for the provision and coordination of treatment and services.
(c) This chapter applies to all centers as defined in §137.2 of this title (relating to
Definitions). Such centers must be licensed in accordance with the provisions of this chapter. A
person may not engage in the business of providing center services, or represent to the public
that the person is a provider of such services for pay or other consideration without a license.
§137.2. Definitions. The following words and terms, when used in this chapter, shall have the
following meanings, unless the context clearly indicates otherwise.
(1) Act--Texas Birthing Center Licensing Act, Health and Safety Code, Chapter 244,
relating to the licensure and regulation of centers.
(2) Acute postpartum period--A minimum of two hours following the delivery of the
placenta and until the client is clinically stable.
(3) Administrator--A person who is delegated the responsibility for the implementation
and proper application of policies, programs, and services established for the center.
(4) Admission--A client that is accepted by the center after a risk assessment is
performed.
(5) Affiliate--With respect to an applicant or owner which is:
(A) a corporation--includes each officer, director, stockholder with a direct
ownership of at least 5.0%, subsidiary, and parent company;
(B) a limited liability company--includes each officer, member, and parent
company;
(C) an individual--includes:
(i) the individual's spouse;
(ii) each partnership and each partner thereof of which the individual or
any affiliate of the individual is a partner; and
Birthing Center Licensing Rules – Page 1
Effective December 2, 2007
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(iii) each corporation in which the individual is an officer, director, or
stockholder with a direct ownership of at least 5.0%;
(D) a partnership--includes each partner and any parent company; and
(E) a group of co-owners under any other business arrangement--includes each
officer, director, or the equivalent under the specific business arrangement and each parent
company.
(6) Applicant--The owner of a center which is applying for a license under the Act. This
is the person in whose name the license will be issued.
(7) Birth attendant--A physician, certified nurse-midwife (CNM), or a licensed midwife.
(8) Center--A facility, place, or institution where a woman is scheduled to give birth.
This term does not include a hospital, ambulatory surgical center, a nursing home, or the
residence of the woman giving birth.
(9) Certified nurse-midwife (CNM)--A person who is:
(A) a registered nurse who is currently licensed under the Nursing Practice Act,
Texas Occupations Code, Chapters 301, 303 and 304;
(B) recognized as an advanced practice nurse by the Board of Nursing for the
State of Texas; and
(C) certified by the American College of Nurse-Midwives (ACNM) or ACNM
Accreditation Council.
(10) Client--A woman who is scheduled to give birth at a center and the newborn of that
birth.
(11) Clinical care--Direct provision of care to center clients.
(12) Clinical care provider--A registered nurse (RN), licensed vocational nurse (LVN),
physician assistant (PA), or adult unlicensed staff person who is capable of recognizing
complications and who can care for the mother and newborn by performing the minimum duties
set out in §137.48(d) of this title (relating to Labor and Birth Procedures).
(13) Clinical director--A person who is responsible for advising and consulting with the
staff of a center on all matters relating to the clinical management of all clients.
(14) Critical item--All surgical instruments and objects that are introduced directly into
the bloodstream or into other normally sterile areas of the body.
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(15) Decontamination--The physical and chemical process that renders an inanimate
object safe for further handling.
(16) Department--The Department of State Health Services.
(17) Disinfection--The destruction or removal of vegetative bacteria, fungi, and most
viruses but not necessarily spores; the process does not remove all organisms but reduces them to
a level that is not harmful to health. There are three levels of disinfection:
(A) high level disinfection--kills all organisms, except high levels of bacterial
spores, and is effected with a chemical germicide cleared for marketing as a sterilant by the Food
and Drug Administration;
(B) intermediate-level disinfection--kills mycobacteria, most viruses, and bacteria
with a chemical germicide registered as a "tuberculocide" by the Environmental Protection
Agency (EPA); and
(C) low-level disinfection--kills some virus and bacteria with a chemical
germicide registered as a hospital disinfectant by the EPA.
(18) Health care facility--Any type of facility or home and community support services
agency licensed (or equivalent) to provide health care in any state or certified for Medicare (Title
XVIII) and Medicaid (Title XIX) participation in any state.
(19) Hospital--A facility that is licensed under the Texas Hospital Licensing Law, Health
and Safety Code, Chapter 241 or, if exempt from licensure, certified by the United States
Department of Health and Human Services as in compliance with conditions of participation for
hospitals in Title XVIII, Social Security Act (42 United States Code, §§1395 et seq.).
(20) Initial license--The first license that is issued to an applicant indicating that the
center meets all requirements of this chapter for a license.
(21) Licensed health care professional--An individual licensed in the State of Texas to
provide specific health care services within a defined scope of practice by their licensing rules or
Act.
(22) Licensed midwife--A person who practices midwifery and is licensed under the
Texas Midwifery Act, Texas Occupations Code, Chapter 203.
(23) Licensed premises--The location stated or described in the application that is
licensed by the department.
(24) Licensed vocational nurse (LVN)--A person who is currently licensed under the
Nurse Practice Act, Texas Occupations Code, Chapters 301, 303, and 304, as a licensed
vocational nurse.
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(25) Low-risk pregnancy--A pregnancy that is determined by history, application of a risk
assessment, and prenatal care that broadly predicts an outcome of a normal, uncomplicated
pregnancy.
(26) Manager--The manager of the Facility Licensing Group of the Department of State
Health Services or his or her designee.
(27) Midwife--A certified nurse-midwife (CNM) or a licensed midwife.
(28) Noncritical items--Items that come in contact with intact skin.
(29) Notarized copy--A sworn affidavit stating that attached copies are true and correct
copies of the original documents.
(30) Person--An individual, firm, partnership, corporation, or association.
(31) Physician--A person who is currently licensed under the Medical Practice Act, Texas
Occupations Code, Chapters 151-165, to practice medicine.
(32) Physician assistant (PA)--A person who is currently licensed under the Physician
Assistant Licensing Act, Texas Occupations Code, Chapter 204, as a physician assistant.
(33) Physician consultant--A physician who is currently licensed under the Medical
Practice Act, Texas Occupations Code, Chapters 151-165, to practice medicine and who consults
with a center.
(34) Plan of correction--A written strategy for correcting a licensing violation. The plan
of correction shall be developed by the facility and shall address the systems operations of the
facility as the systems operations apply to the deficiency.
(35) Policy--A written document which describes all procedures to be followed at the
facility including medical and personnel issues which is to be maintained at the licensed
premises for a minimum of five years.
(36) Presurvey conference--A conference held with department staff and the applicant or
his or her representatives to review licensure standards, survey documents, and provide
consultation prior to the on-site licensure survey.
(37) Quality assurance--An ongoing, objective, and systematic process of monitoring,
evaluating, and improving the quality, appropriateness, and effectiveness of care.
(38) Quality improvement--An organized, structured process that selectively identifies
improvement projects to achieve improvements in products or services.
(39) Referral hospital--A hospital that a center has identified as capable of providing care
and services to mothers or infants who require the services of a physician.
Birthing Center Licensing Rules – Page 4
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(40) Registered nurse (RN)--A person who is currently licensed under the Nurse Practice
Act, Texas Occupations Code, Chapters 301, 303, and 304 as a registered nurse.
(41) Risk-assessment--A process by which application of historical, physical, and
laboratory data is used for the prediction of pregnancy outcome.
(42) Semi-critical items--Items that come in contact with nonintact skin or mucous
membranes. Semi-critical items may include respiratory therapy equipment and thermometers.
(43) Standards--Minimum requirements under the Act and this chapter.
(44) Sterile field--The operative area of the body and anything that directly contacts this
area.
(45) Sterilization--The use of a physical or chemical procedure to destroy all microbial
life, including bacterial endospores.
(46) Survey--A survey or investigation conducted by a representative of the department
to determine if a licensee is in compliance with the statute and this chapter. A survey may be
conducted onsite, by mail, by telephone, or by electronic communication methods.
§137.3. Licensing Fees.
(a) The schedule of fees for a license is as follows:
(1) initial license fee is $2,000;
(2) renewal license fee is $2,000; and
(3) change of ownership license fee is $2,000.
(b) The department will not consider an application as officially submitted until the
applicant pays the licensing fee. The fee must accompany the application form.
(c) A license fee paid to the department is not refundable.
(d) Any remittance submitted to the department in payment of a required license fee must
be in the form of a personal check, certified check, or money order made payable to the
Department of State Health Services.
(e) For all renewal licenses, the department is authorized to collect subscription and
convenience fees, in amounts determined by the TexasOnline Authority, to recover costs
associated with renewal processing through TexasOnline, in accordance with Texas Government
Code, §2054.111.
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(f) The department may make periodic reviews of its license fee schedule to ensure that
the fees imposed are in amounts reasonable and necessary to defray the cost to the department of
administering the Act.
§137.4. General Provisions for Licensure.
(a) All first-time applications for a license are applications for an initial license.
(b) The applicant must be at least 18 years of age.
(c) A separate license is required for each place of business.
(d) A center may not admit a client in labor until it has received an initial license.
(e) The licensed location must be in Texas.
(f) The owner of the center is responsible for ensuring the center's compliance with the
Act and this chapter.
(g) A license must be renewed biannually.
(h) The license shall be displayed in a public area of the center that is readily accessible
to patients, employees and visitors.
(i) The license may not be transferred or assigned from one person to another person.
(j) A center shall have the financial ability to carry out its functions under the Act and
this chapter.
Subchapter B. Licensing Procedures.
§137.11. Application Procedures and Issuance of Licenses.
(a) The application.
(1) An applicant shall not misstate a material fact on any documents required to
be submitted under this subsection.
(2) The application form must be accurate and complete and must contain original
signatures. The nonrefundable license fee must be submitted with the application.
(3) The following information must be submitted on the original application form
and the application shall be notarized:
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(A) information on the applicant including name, street address, mailing
address, social security number or federal tax identification number, and if applicable, date of
birth and driver's license number;
(B) the name, mailing address, and street address of the center. The street
address provided on the application must be the address from which the center will be operating
and providing services;
(C) a list of names and business addresses of all persons who own any
percentage interest in the applicant including:
(i) each limited partner and general partner if the applicant is a
partnership; and
(ii) each shareholder, member, director, and officer if the applicant
is a corporation, limited liability company or other business entity;
(D) a list of any businesses with which the applicant subcontracts and in
which the persons listed under subparagraph (C) of this paragraph hold any percentage of the
ownership;
(E) if the applicant has held or holds a center license or has been or is an
affiliate of another licensed center, the relationship, including the name and current or last
address of the other center and the date such relationship commenced and, if applicable, the date
it was terminated;
(F) if the center is operated by or proposed to be operated under a
management contract, the names and addresses of any person and organization having an
ownership interest of any percentage in the management company;
(G) a written plan for the orderly transfer of care of the applicant's clients
and clinical records if the applicant is unable to maintain services under the license;
(H) the organizational structure of the staffing for the center;
(I) the names and addresses of the physicians, certified nurse-midwives,
licensed midwives and other clinical care providers who will provide services at the center;
(J) the following data concerning the applicant, the applicant's affiliates,
and the managers of the applicant:
(i) any orders of denial, suspension, or revocation of a center
license, a license for any health care facility in any state, or documentation as a midwife; or any
other enforcement action, such as (but not limited to) court civil or criminal action;
(ii) any orders of denial, suspension, or revocation of or other
Birthing Center Licensing Rules – Page 7
Effective December 2, 2007
Page 12

enforcement action against a center license, a license for any health care facility in any state, or
documentation as a midwife which is or was proposed by the licensing agency and the status of
the proposal;
(iii) surrendering a license before expiration of the license or
allowing a license to expire in lieu of the department proceeding with enforcement action;
(iv) federal or state (any state) criminal felony arrests or
convictions;
(v) federal or state Medicaid or Medicare sanctions or penalties
relating to the operation of a health care facility;
(vi) operation of a health care facility that has been decertified in
any state under Medicare or Medicaid; or
(vii) debarment, exclusion, or contract cancellation in any state
from Medicare or Medicaid;
(K) for the two-year period preceding the application date, the following
data concerning the applicant, the applicant's affiliates, and the managers of the applicant:
(i) federal or state (any state) criminal misdemeanor arrests or
convictions;
(ii) federal or state (any state) tax liens;
(iii) unsatisfied final judgement(s);
(iv) eviction involving any property or space used as a center or
health care facility in any state;
(v) injunctive orders from any court; or
(vi) unresolved final state or federal Medicare or Medicaid audit
exceptions; and
(L) the telephone number, and fax number (if available) of the center and
the telephone number where the administrator can usually be reached when the center is closed.
(b) Applicant copy. The applicant shall retain a copy of all documentation that is
submitted to the department.
(c) Application processing. Upon the department's receipt of the application form, the
required information described in subsection (a)(3) of this section, and the initial license fee from
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an applicant, the department shall review the material to determine whether it is complete and
correct.
(1) The time periods for reviewing the material shall be in accordance with
§137.13 of this title (relating to Time Periods for Processing and Issuing a License).
(2) If a center receives a notice from the department that some or all of the
information required under subsection (a)(3) of this section is deficient, the center shall submit
the required information no later than 60 calendar days from the date of the notice.
(A) A center which fails to submit the required information within 60
calendar days from the notice date is considered to have withdrawn its application for an initial
license. The license fee will not be refunded.
(B) A center which has withdrawn its application must reapply for a
license in accordance with this section, if it wishes to continue the application process. A new
license fee is required.
(d) Withdrawal of application process. If an applicant decides at any time not to continue
the application process for an initial license, the application will be withdrawn upon written
request from the applicant. The license fee will not be refunded.
(e) Issuance of an initial license and renewal procedures.
(1) Presurvey conference. Once the department has determined that the
application form, the information required to accompany the application form, and the license
fee are complete and correct, a representative from the department shall schedule a presurvey
conference with the applicant in order to inform the applicant of the standards for the operation
of the center. The presurvey conference may be waived by the department.
(2) Survey recommendation.
(A) The survey office shall verify compliance with the applicable
provisions of the Act and this chapter and recommend that the center be issued an initial license
or that the application be denied pursuant to §137.22 of this title (relating to License Denial,
Suspension, Probation, or Revocation).
(B) Upon recommendation by the survey office:
(i) the department shall issue an initial license to an applicant that
has been found to be in compliance with the provisions of the Act and this chapter; or
(ii) the department shall deny the application if the center has been
found to be out of compliance with the provisions of the Act and this chapter. The procedure for
denial of a license shall be in accordance with §137.22 of this title.
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(3) Effective period of initial license. The initial license is valid for 24 months.
The initial license expires on the last day of the month ending the licensure period.
(4) General requirements during the initial license period.
(A) A center shall comply with the provisions of the Act and this chapter
during the initial license period.
(B) If an applicant decides not to continue the application process, the
application will be withdrawn upon written request. If an initial license has been issued, the
applicant shall cease providing services and return the original license certificate to the
department with its written request to withdraw. The department shall acknowledge receipt of
the request to withdraw. The license fee will not be refunded.
(f) Procedures for renewing a license.
(1) The department will send notice of expiration to a licensee at least 60 calendar
days before the expiration date of a license. If the licensee has not received notice of expiration
from the department 45 calendar days prior to the expiration date, it is the duty of the licensee to
notify the department and request a renewal form.
(2) The licensee shall submit the renewal form to the department postmarked no
later than 30 calendar days prior to the expiration date of the license:
(A) a complete and correct renewal form which includes updated
disclosure information and ownership and management information as required by subsection
(a)(3) of this section; and
(B) the renewal license fee.
(3) The time periods for processing an application shall be in accordance with
§137.13 of this title.
(4) If timely and sufficient application is made for renewal, the license will not
expire until the department issues the license or until the department denies renewal of the
license.
(5) The department shall issue a renewal license to a licensee who meets the
minimum standards for a license in accordance with the provisions of the Act and this chapter.
(6) Renewal licenses will be valid for 24 months.
(g) Failure to timely renew.
(1) General.
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(A) If a licensee fails to submit a timely and sufficient renewal form and
fee in accordance with subsection (f) of this section, the department shall notify the licensee that
the center must cease operation on the expiration date of the license.
(B) No services shall be provided at the center after the expiration of the
license.
(2) Active military duty exception. If a licensee fails to timely renew his or her
license because the licensee is or was on active duty with the armed forces of the United States
of America serving outside the State of Texas, the licensee may renew the license pursuant to
this paragraph.
(A) Renewal of the license may be requested by the licensee, the licensee's
spouse, or an individual having power of attorney from the licensee. The renewal form shall
include a current address and telephone number for the individual requesting the renewal.
(B) Renewal may be requested before or after the expiration of the license.
(C) A copy of the official orders or other official military documentation
showing that the licensee is or was on active military duty serving outside the State of Texas
shall be filed with the department along with the renewal form.
(D) A copy of the power of attorney from the licensee shall be filed with
the department along with the renewal form if the individual having the power of attorney
executes any of the documents required in this section.
(E) A licensee renewing under this paragraph shall pay the applicable
renewal fee.
(F) A licensee is not authorized to operate the center for which the license
was obtained after the expiration of the license unless and until the licensee actually renews the
license.
(G) This paragraph applies to a licensee who is a sole practitioner or a
partnership with only individuals as partners where all of the partners were on active duty with
the armed forces of the United States serving outside the State of Texas.
(h) General requirements for renewal of license.
(1) After the issuance of the initial license, a licensee is eligible for subsequent
renewal of the license biannually if the licensee continues to comply with the provisions of the
Act and this chapter and has applied for renewal of the license in accordance with subsection (f)
of this section.
(2) If a licensee makes a timely and sufficient application for renewal of a license,
and an action to revoke, suspend, or deny renewal of the license is pending, the license does not
Birthing Center Licensing Rules – Page 11
Effective December 2, 2007
Page 16

expire but does extend until the application for renewal is granted or denied after the opportunity
for a formal hearing. A renewal license will not be issued unless the department has determined
the reason for the proposed action no longer exists.
(3) Continuing compliance by the center with the provisions of the Act and this
chapter is required during the previous 24-month license period in order for the license to be
renewed.
(4) The licensee shall not misstate or omit a material fact on any documents
required to be submitted to the department or required to be maintained by the center in
accordance with the provisions of the Act and this chapter.
(5) During the license period, the center shall provide services to one or more
clients and document the provision of services. The center must show proof that services have
been provided under the license within the previous 24 months. Such documentation shall be
available for review by a department surveyor.
(6) If a licensee decides not to continue the application process for the renewal of
a license, the application may be withdrawn upon written request. The applicant shall cease
providing services and return the original license certificate to the department with its written
request to withdraw. The department shall acknowledge receipt of the request to withdraw. The
license fee will not be refunded.
(i) On-site surveys. On-site surveys of the center shall be performed at a frequency
prescribed by and in accordance with §137.21 of this title (relating to On-Site Surveys).
§137.12. Change of Ownership or Services and Closure.
(a) The following provisions apply to a change of ownership of a center and affect the
condition of a license.
(1) A license is not transferable or assignable from one person to another person.
(2) A license issued by the department may not be materially altered in any way.
(3) A change of ownership of a center is effective when the name of the licensed
person reflected on the license certificate and original application is changed by the department
to reflect the name of the person applying for the change of ownership.
(4) A person who desires to receive a license in its name for a center licensed
under the name of another person or to change the ownership of any center shall submit a new
license application and the initial license fee at least 60 calendar days prior to the desired date of
the change of ownership. The application shall be in accordance with §137.11(a) of this title
(relating to Application Procedures and Issuance of Licenses).
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(5) An application for a change of ownership shall include a notarized affidavit
signed by the previous owner acknowledging agreement with the change of ownership. If the
applicant is a corporation, the application shall include a copy of the applicant's articles of
incorporation. If the applicant is a business entity other than a corporation, the applicant shall
include a copy of the sales agreement.
(6) The previous owner's license shall be void on the effective date of the change
of ownership.
(7) This subsection does not apply if a licensee is simply revising its name as
allowed by law (i.e., a corporation is amending the articles of incorporation to revise its name).
(8) The sale of stock of a corporate licensee does not cause this subsection to
apply.
(b) The following business changes affect the condition of a license and shall be reported
to the department.
(1) If a center changes its business name, business address, telephone number of
the center, administrator's telephone number, or fax number, the administrator must notify the
department in writing within 15 calendar days after the effective date of the change.
(2) If a center changes its administrator, the center shall provide the name of the
new administrator and effective date to the department in writing no later than 30 calendar days
following such change.
(c) The licensee shall notify the department in writing within 15 calendar days when a
center ceases operation. The licensee shall return the original license certificate to the
department with the written notification.
§137.13. Time Periods for Processing and Issuing a License.
(a) Definition. For purposes of this section, license means a license, permit, registration,
or certificate issued by the Department of State Health Services (department) for a birthing
center.
(b) General. Time periods for processing and issuing a license.
(1) The date a license application is received is the date the application reaches
the Facility Licensing Group of the Department of State Health Services (department).
(2) An application for an initial license is complete when the department has
received, reviewed, and found acceptable the information described in §137.11(a)(3) of this title
(relating to Application Procedures and Issuance of Licenses).
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(3) An application for a renewal license is complete when the department has
received, reviewed, and found acceptable the information described in §137.11(f)(2) of this title.
(4) An application for a change of ownership license is complete when the
department has received, reviewed, and found acceptable the information described in §137.12
of this title (relating to Change of Ownership or Services and Closure).
(c) Time periods. An application from a center for an initial license, renewal license, or
change of ownership license shall be processed in accordance with the following time periods.
(1) The first time period begins on the date the department receives the
application and ends on the date the license is issued, or if the application is received incomplete,
the period ends on the date the center is issued a written notice that the application is incomplete.
The written notice shall describe the specific information that is required before the application is
considered complete. The first time period is 45 calendar days.
(2) The second time period is 45 calendar days, which begins on the date the last
item (information or fee) necessary to complete the application is received by the department and
ends on the date the license is issued, or the facility is issued a written notice that the application
is being proposed for denial.
(3) If the applicant fails to submit the requested information and/or fee within 135
days of the date the department issued the written notice to the applicant as described in
paragraph (1) of this subsection, that the application is incomplete and/or additional fees are
owed, the application is considered withdrawn. Fees paid are not refundable. There will be no
refund of the fee except as provided by subsections (d) and (f) of this section. A new application
and fee must be submitted to the department.
(d) Reimbursement of fees.
(1) In the event the application is not processed in the time periods stated in
subsection (c) of this section, the applicant has the right to make a written request within 30 days
of the end of the second period that the department reimburse in full the fee paid in that
particular application process.
(2) If the department finds that good cause existed for exceeding the established
periods, the request will be denied. The department will notify the applicant in writing of the
denial of the reimbursement within 30 days of the department's receipt of the request for
reimbursement.
(e) Good cause for exceeding the period established is considered to exist if:
(1) the number of applications for licenses to be processed exceeds by 15% or
more the number processed in the same calendar quarter the preceding year;
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(2) another public or private entity utilized in the application process caused the
delay;
(3) conditions in violation of the rules exist which are noted in recent
investigations or inspections;
(4) the application is being held pending completion of an investigation,
inspection, or enforcement action;
(5) the application is incomplete in information, signature, and/or fee amount
submitted; or
(6) other conditions existed giving good cause for exceeding the established
periods.
(f) Appeal. If the request for reimbursement as authorized by subsection (d)(1) of this
section is denied, the applicant may, within 30 days of being notified of the denial, appeal to the
department for a resolution of the dispute. The applicant shall give written notice to the
department requesting reimbursement of the fee paid because the application was not processed
within the established time period. Within 30 days of receiving the appeal, the department shall
submit a written report to the commissioner of the facts related to the processing of the
application and describing the good cause for exceeding the established time periods. The
commissioner then has 30 days to make the final decision and provide written notification of the
decision to the applicant and the manager.
(g) Hearings shall be conducted under the provision of contested case hearings pursuant
to the Fair Hearing Procedures found in §§1.51-1.55 of this title.
Subchapter C. Survey Procedures and Enforcement.
§137.21. On-Site Surveys.
(a) Requirement for on-site surveys. A representative of the department may enter the
premises of a license applicant or license holder at reasonable times to conduct a survey
incidental to the issuance of a license, and at other times as it considers necessary to ensure
compliance with the Act and the rules adopted under the Act.
(b) Initial on-site survey.
(1) The department shall conduct the on-site survey within 90 calendar days of the
date of issuance of the initial license to determine if the center meets the requirements of the Act
and this chapter.
(2) The on-site survey shall include a standard-by-standard evaluation.
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(3) At the time of the initial on-site survey, the center shall assure that the
administrator or his or her designee(s) is present during the survey.
(4) If at the time of the initial on-site survey, the center has not admitted its first
client for antepartum, intrapartum, or postpartum care, the center must notify the Manager,
Health Facility Compliance Group, Department of State Health Services, 1100 West 49th Street,
Austin, Texas 78756, when the first such admission and care delivery does occur.
(A) Within seven calendar days of the first client admission, the center
shall submit a copy of the clinical record to the department for review.
(B) The department shall review the clinical record(s) to evaluate the
center's compliance with the care delivery standards of this chapter.
(5) Upon completion of the on-site survey, a department surveyor shall verify a
center's compliance with the provisions of the Act and this chapter and recommend to the
department:
(A) that the center's initial license be continued for the duration of the
initial license period; or
(B) that the department propose an enforcement action.
(c) Subsequent on-site surveys. After the initial on-site survey that is required for an
initial license under subsection (b) of this section, an on-site survey shall be performed at least
every three years with the following exceptions.
(1) If the department has written deficiencies for the center under the following
provisions of this chapter, that may pose a threat to the health and safety of the center's clients
and/or staff, the department shall conduct another on-site survey no later than one year after
issuance of the initial or renewal license:
(A) §137.31 of this title (relating to Operational and Clinical Policies);
(B) §137.32 of this title (relating to Organizational Structure and
Delegation of Authority);
(C) §137.33(4) and (5) of this title (relating to Personnel Policies);
(D) §137.34 of this title (relating to Qualifications and Duties of Staff);
(E) §137.36 of this title (relating to Physical and Environmental
Requirements for Centers);
(F) §137.37 of this title (relating to Infection Control Standards);
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(G) §137.38 of this title (relating to Disposition of Medical Waste);
(H) §137.39 of this title (relating to General Requirements for the
Provision and Coordination of Treatment and Services);
(I) §137.40 of this title (relating to Risk Assessments);
(J) §137.41 of this title (relating to Emergency Services);
(K) §137.48 of this title (relating to Labor and Birth Procedures);
(L) §137.49 of this title (relating to Care of the Newborn);
(M) §137.50 of this title (relating to Discharge Procedures); and
(N) §137.55 of this title (relating to Other State and Federal Compliance
Requirements).
(2) If the department has taken enforcement action against a center and the action
allowed the center to remain licensed, the department shall conduct another on-site survey.
(3) This subsection does not limit complaint surveys by the department.
(d) Survey procedures.
(1) Prior to the survey, the department may notify the applicant or licensee, in
writing by fax or mail to the mailing address of the center, of the date and time of the survey.
The department is not required to notify the applicant or licensee prior to a complaint
investigation.
(2) At the start of the survey, the department's surveyor shall notify the person
who is in charge of a center of the nature and scope of the survey.
(3) Except for a complaint investigation or a follow-up visit, a survey will include
a standard-by-standard evaluation.
(4) When the survey is completed, the surveyor shall hold an exit conference and
fully inform the person who is in charge of the center of the preliminary findings of the survey
and shall give the person a reasonable opportunity to submit additional facts or other information
to the surveyor in response to those findings. A written response may be filed and must be
received by the department within 14 calendar days of receipt of the preliminary findings of the
survey by the center. The surveyor shall identify any records that were duplicated. Any original
center records that are removed from a center shall be removed only with the consent of the
center.
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(5) After the survey is completed, the department shall provide the administrator
of the center specific and timely written notice of the findings of the survey within 14 calendar
days of the exit conference.
(6) If the department determines that the center is in compliance with minimum
standards at the time of the on-site inspection, the department will send a license to the center, if
applicable.
(7) If the surveyor determines there are no deficiencies found, a statement shall be
provided to the center indicating this fact.
(8) If the surveyor finds there are deficiencies, the center and the department shall
comply with the following procedure.
(A) The department shall provide the center with a statement of
deficiencies within 14 calendar days of the exit conference.
(B) The center administrator shall sign the written statement of
deficiencies and return it to the department with its plan of correction(s) for each deficiency
within 14 calendar days of its receipt of the statement of deficiencies. The signature does not
indicate the person's agreement with deficiencies stated on the form.
(C) The department shall determine if the written plan of correction is
acceptable. If the plan of correction(s) is not acceptable to the department, the department shall
notify the center and request that the plan of correction be modified and resubmitted no later than
14 calendar days from the date notified.
(D) The center shall come into compliance in accordance with the plan of
correction or no later than 60 calendar days prior to the expiration of the license, whichever is
sooner.
(E) Acceptance of a plan of correction by the department does not
preclude the department from taking enforcement action as appropriate under §137.22 of this
title (relating to License Denial, Suspension, Probation, or Revocation).
(9) The department may refer issues and complaints relating to the conduct or
actions by licensed health care professionals to their appropriate boards.
§137.22. License Denial, Suspension, Probation, or Revocation.
(a) The department may deny, suspend, or revoke a license if the licensee or the center:
(1) violates a provision of Texas Birthing Center Licensing Act, Health and
Safety Code, Chapter 244;
(2) fails to meet a requirement of this chapter;
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(3) fails to comply with an order of the commissioner of health or another
enforcement procedure under the Act;
(4) is involved in any action as described in §137.11(a)(3)(J)-(K) of this title
(relating to Application Procedures and Issuance of Licenses); or
(5) has been convicted of a felony or misdemeanor if the crime directly relates to
the duties and responsibilities of a center.
(A) In determining whether a criminal conviction directly relates, the
department shall consider the provisions of Texas Occupations Code, Chapter 53.
(B) The department may deny a person a license or suspend or revoke an
existing license on the grounds that the person has been convicted of a felony or misdemeanor
that directly relates to the duties and responsibilities of the ownership or operation of a facility.
The department shall apply the requirements of the Texas Occupations Code, Chapter 53.
(i) The department is entitled to obtain criminal history
information maintained by the Texas Department of Public Safety (Government Code,
§411.122), the Federal Bureau of Investigation Identification Division (Government Code,
§411.087) or any other law enforcement agency to investigate the eligibility of an applicant for
an initial or renewal license and to investigate the continued eligibility of a licensee.
(ii) In determining whether a criminal conviction directly relates,
the department shall consider the provisions of the Texas Occupations Code, §53.022 and
§53.023.
(iii) The following felonies and misdemeanors directly relate
because these criminal offenses adversely affect a person's ability to own or operate a facility:
(I) a misdemeanor or felony involving moral turpitude;
(II) a misdemeanor or felony relating to deceptive business
practices;
(III) a misdemeanor or felony of practicing any healthrelated profession without a required license;
(IV) a misdemeanor or felony under any federal or state
law relating to drugs, dangerous drugs, or controlled substances;
(V) a misdemeanor or felony under the Texas Penal Code
(TPC):
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(-a-) Title 4 - offenses of attempting or conspiring
to commit any of the offenses in this clause;
(-b-) Title 5 - offenses against the person;
(-c-) Title 7 - offenses against property;
(-d-) Title 8 - offenses against public
administration;
(-e-) Title 9 - offenses against public order and
decency;
(-f-) Title 10 - offenses against public health, safety
or morals; or
(-g-) Title 11 - offenses involving organized crime.
(VI) offenses listed in clause (iii) of this subparagraph are
not exclusive in that the department may consider similar criminal convictions from other state,
federal, foreign or military jurisdictions which indicate an inability or tendency for the person to
be unable to own or operate a facility.
(VII) a license holder's license shall be revoked on the
license holder's imprisonment following a felony conviction, felony community supervision
revocation, revocation of parole, or revocation of mandatory supervision.
(6) fails to comply with applicable requirements within a designated probation
period;
(7) has a history of failure to comply with the rules adopted under this chapter;
(8) has aided, abetted or permitted the commission of an illegal act;
(9) has committed fraud, misrepresentation, or concealment of a material fact on
any documents required to be submitted to the department or required to be maintained by the
facility pursuant to the provisions of this chapter;
(10) fails to pay administrative penalties; or
(11) fails to implement plans of corrections to deficiencies cited by the
department.
(b) Notice. If the department proposes to deny, suspend or revoke a license, the
department shall send a notice of the proposed action by certified mail, return receipt requested,
at the address shown in the current records of the department or the department may personally
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deliver the notice. The notice to deny, suspend, or revoke a license shall state the alleged facts or
conduct to warrant the proposed action, provide an opportunity to demonstrate or achieve
compliance, and shall state that the applicant or license holder has an opportunity for a hearing
before the action taken is final.
(c) Within 25 days after the date of the notice, the applicant or license holder may notify
the department, in writing, of acceptance of the department's determination. If the applicant or
license holder does not accept the proposed action, a hearing may be requested. The request for
a hearing must be submitted in writing to the Department of State Health Services, 1100 West
49th Street, Austin, Texas 78756.
(1) A hearing shall be conducted pursuant to the Administrative Procedure Act,
Texas Government Code, Chapter 2001 and the department's formal hearing procedures in
§§1.21, 1.23, 1.25, and 1.27 of this title (relating to Formal Hearing Procedures).
(2) If the applicant or licensee does not request a hearing in writing within 25
days after the date of the notice, the licensee is deemed to have waived the opportunity for a
hearing and the proposed action shall be taken.
(3) If the applicant or licensee fails to appear or be represented at the scheduled
hearing, the applicant or licensee is deemed to have waived the right to a hearing and the
proposed action shall be taken.
(d) A person who has had a center license revoked under this section may not apply for a
license under this chapter for one year following the date of revocation.
(e) Probation. In lieu of suspending or revoking the license, the department may schedule
the facility for a probation period of not less than 30 days if the facility is found in repeated
noncompliance and the facility's noncompliance does not endanger the health and safety of the
public.
(f) After a survey in which deficiencies were cited by the surveyor, a center may submit
its license for voluntary cancellation in lieu of the department proceeding with enforcement
action. The department may accept such submission or reject it and proceed with an
enforcement action. The center, its owner(s), and its affiliates may not reapply for a license for
six months from the date of the surrender or expiration.
(g) If the department suspends a license, the suspension shall remain in effect until the
department determines that the reason for suspension no longer exists. A department surveyor
shall conduct a survey of the center prior to making a determination.
(1) During the time of suspension, the suspended license holder shall return the
original license certificate to the department.
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(2) If a suspension overlaps a renewal date, the suspended license holder shall
comply with the renewal procedures in this chapter; however, the department may not renew the
license until the department determines that the reason for suspension no longer exists.
(3) If suspension is for more than one year, the suspended license holder may
apply to the department for cancellation of the suspension only after one year following the
initial date of the suspension.
(h) If the department denies, revokes, or does not renew a license, a person may reapply
for a license (subject to subsection (b) of this section), by complying with the requirements and
procedures in this chapter at the time of reapplication. The department may refuse to issue a
license if the reason for denial, revocation, or non-renewal continues to exist and may consider
the enforcement history of the applicant, administrator or clinical director in making such a
determination.
(i) Upon revocation or nonrenewal, a license holder shall return the original license
certificate to the department.
§137.23. Emergency Suspension.
(a) The department may issue an emergency order to suspend a license issued under this
chapter if the department has reasonable cause to believe that the conduct of a license holder
creates an immediate danger to the public health and safety.
(b) On written request of the license holder, the department shall conduct a hearing to
determine if the emergency suspension is to continue, to be modified or to be rescinded. The
hearing shall not be conducted earlier than the seventh day or later than the 10th day after the
date the notice of the emergency suspension is sent to the license holder.
(c) The hearing and any appeal are governed by the department's rules for a contested
case hearing and Government Code, Chapter 2001.
§137.24. Administrative Penalties.
(a) Imposition of penalty.
(1) The department may impose an administrative penalty on a person licensed
under this chapter who violates the Act, this chapter, or an order adopted under this chapter.
(2) A penalty collected under this section shall be deposited in the state treasury in
the general revenue fund.
(3) A proceeding to impose the penalty is considered to be a contested case under
Government Code, Chapter 2001.
(b) Amount of penalty.
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(1) The amount of the penalty may not exceed $1,000 for each violation. Each
day a violation continues or occurs is a separate violation for purposes of imposing a penalty.
The total amount of the penalty assessed for a violation continuing or occurring on separate days
under this paragraph may not exceed $5,000.
(2) In determining the amount of an administrative penalty assessed under this
section, the department shall consider:
(A) the seriousness of the violation, including the nature, circumstances,
extent, and gravity of the violation;
(B) the threat to health or safety caused by the violation;
(C) the history of previous violations;
(D) the amount necessary to deter a future violation;
(E) whether the violator demonstrated good faith, including whether the
violator made good faith efforts to correct the violation; and
(F) any other matter that justice may require.
(c) Report and notice of violation and penalty.
(1) If the department initially determines that a violation occurred, the department
shall give written notice of the report by certified mail to the person alleged to have committed
the violation following the survey exit date.
(2) The notice must include:
(A) a brief summary of the alleged violation;
(B) a statement of the amount of the recommended penalty based on the
factors listed in subsection (b)(2) of this section; and
(C) a statement of the person's right to a hearing on the occurrence of the
violation, the amount of the penalty, or both.
(d) Penalty to be paid or hearing requested.
(1) Within 20 calendar days after the date the notice under subsection (c) of this
section, is mailed, the person in writing may:
(A) accept the determination and recommended penalty of the department;
or
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(B) make a request for a hearing on the occurrence of the violation, the
amount of the penalty, or both; and
(C) request a pre-hearing conference to discuss the violation.
(2) If the person accepts the determination and recommended penalty or if the
person fails to respond to the notice, the commissioner of health (commissioner) or the
commissioner's designee by order shall approve the determination and impose the recommended
penalty.
(e) Hearing.
(1) If the person requests a hearing, it shall be conducted pursuant to the
Administrative Procedure Act, Texas Government Code, Chapter 2001 and the department's
formal hearing procedures.
(2) All hearings shall be held in accordance with the requirements of the Health
and Safety Code, Chapter 244.
(f) Options following decision: pay or appeal. Within 30 calendar days after the date the
order of the commissioner or commissioner's designee that imposes an administrative penalty
becomes final, the person shall:
(1) pay the penalty; or
(2) appeal the penalty by filing a petition for judicial review of the commissioner's
order contesting the occurrence of the violation, the amount of the penalty, or both; and
(3) all appeals shall be under the substantial evidence rule.
(g) Stay of enforcement of penalty. Stay of enforcement of penalty shall follow the
procedures listed in Health and Safety Code, §244.016.
(h) Collection of penalty. Collection of penalty shall follow the procedure listed in Health
and Safety Code, §244.016.
(i) Remittance of penalty and interest. The remittance of penalty and interest is governed
by Health and Safety Code, §244.016(g).
§137.25. Complaints.
(a) In accordance with §137.42 of this title (relating to Disclosure Requirements), all
licensed centers are required to provide a client, and her guardian if the client is a minor or if
guardianship is required, at the time of the initial visit, with a written statement that complaints
relating to the center may be registered with the Manager, Health Facility Compliance Group,
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Department of State Health Services, 1100 West 49th Street, Austin, Texas 78756; Telephone
(888) 973-0022; (512) 834-6650; and Fax (512) 834-6653.
(b) Complaints may be registered with the department by telephone, fax or in writing at
the address listed in subsection (a) of this section. A complainant may provide his or her name,
address, and phone number to the department. Anonymous complaints may be registered if the
complainant provides sufficient information.
(c) The department will evaluate all complaints received.
(d) A complaint containing allegations that are a violation of the Act or this chapter will
be investigated by the department.
(e) A department representative (surveyor) may enter the premises of a center at
reasonable times as necessary to assure compliance with the Act and this chapter. The
department is not required to notify the applicant or licensee prior to a complaint investigation.
(f) If the department determines that the complaint does not come within the department's
jurisdiction, the department shall advise the complainant and, if possible, refer the complainant
to the appropriate governmental agency for handling such a complaint.
(g) The department shall inform in writing a complainant who identifies himself or
herself by name and address of the final disposition of the complaint.
(h) A person may file a complaint with the department against a birthing center licensed
under this chapter. A person who files a false complaint may be prosecuted under the Penal
Code.
§137.26. Appointment and Qualifications of a Monitor.
(a) The department may appoint a monitor for a birthing center to ensure compliance
with this chapter when the center's failure to comply with this chapter creates a serious threat to
the health and safety of the public.
(b) The birthing center shall be liable for the cost of the monitor.
(c) The birthing center may propose up to three persons to act as a monitor. The
department shall approve the monitor. The monitor shall be an individual or team of individuals,
and must include a professional with birthing center experience. The monitor may not be or
include individuals who are current or former employees of the birthing center or an affiliated
facility. The purpose of the monitor is to observe, supervise, consult, and educate the birthing
center employees, and report back to the department according to the terms of the agreed order.
(d) A professional with birthing center experience shall:
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(1) have a minimum of three years clinical experience providing care to pregnant
women and newborns;
(2) be a certified nurse-midwife, licensed midwife, or physician with obstetrical
experience; and
(3) be currently licensed or certified in the State of Texas.
Subchapter D. Operational and Clinical Standards for the Provision and Coordination of
Treatment and Services.
§137.31. Operational and Clinical Policies. A center shall develop, implement, and enforce
written policies governing the center's total operation and ensure that these policies are
administered so as to provide quality health services in a safe environment.
§137.32. Organizational Structure and Delegation of Authority.
(a) A center shall establish a written organizational structure which shall clearly define
the lines of authority and the delegation of responsibility for professional and nonprofessional
staff.
(b) The center shall appoint an administrator and a clinical director. The administrator
and clinical director may be the same person and may be the owner.
(1) The administrator shall be responsible for implementing and supervising the
operational policies of the center.
(2) The clinical director shall be responsible for implementing the clinical policies
of the center.
(c) The owner of a center is responsible for ensuring total compliance with the Act and
the provisions of this chapter.
§137.33. Personnel Policies. The center shall develop, implement, and enforce written policies
governing all personnel staffed by the center. The personnel policies shall cover the following
requirements:
(1) job descriptions for all personnel providing client care;
(2) orientation and training of all employees, volunteers, students and contractors;
(3) an annual written evaluation of employee performance;
(4) in-service and continuing education;
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(5) certification of all birth attendants by the American Heart Association or the
American Red Cross in basic life support for health care providers; and
(6) certification of all birth attendants by the American Academy of Pediatrics or the
American Heart Association in neonatal resuscitation.
§137.34. Qualifications and Duties of Staff.
(a) One person may act in the capacity of the administrator, the clinical director, and the
birth attendant provided that person meets all the minimum qualifications set out in paragraphs
(2)(A) and (3)(A) of this subsection and is capable of performing all of the duties specifically
stated in paragraphs (1)(B), (2)(B), and (3)(B) of this subsection. The minimum qualifications
and duties for the administrator, the clinical director, the birth attendant, other clinical care
providers and nonprofessional personnel of a center are as follows.
(1) Administrator.
(A) Qualifications.
(i) Shall not have been employed in the last year as an
administrator with another center or health care facility at the time the center or facility was cited
for violations of a licensing law or rule which resulted in enforcement action taken against the
center or health related facility. For purposes of this clause only, the term "enforcement action"
means license revocation, suspension, emergency suspension, or denial of a license or injunction
action but does not include administrative or civil penalties.
(ii) Shall not have been convicted of a felony or misdemeanor
listed in §137.22 of this title (relating to License Denial, Suspension, Probation, or Revocation).
(B) Duties.
(i) Administratively supervise the provision of services at the
center.
(ii) Organize and direct the center's ongoing functions.
(iii) Employ qualified staff.
(iv) Ensure adequate education and evaluations of staff.
(v) Supervise non-professional staff.
(vi) Implement an effective budgeting and accounting system
which must include an auditing system for monitoring state or federal funds. The administrator
shall ensure all billings or insurance claims (e.g. Medicaid) submitted are accurate.
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(vii) Ensure that issues and complaints relating to the conduct or
actions by licensed health care professional(s) are addressed and, if warranted, referred and
reported to the appropriate board, and that such review and action taken is documented.
(viii) Administratively conduct or supervise the resolution(s) of
complaint(s) received from clients in the delivery of their care or services received at the center.
(2) Clinical director.
(A) Qualifications. A licensed physician, a certified nurse-midwife
(CNM), or a licensed midwife.
(B) Duties.
(i) Develop, implement, and monitor the clinical policies of a
birthing center and ensure the adherence to these policies.
(ii) Advise and consult with the staff of the center on all matters
relating to the clinical management of all clients.
(iii) Supervise all birth attendants and all other persons who
provide direct client care.
(iv) Ensure the accuracy of public education information materials
and activities in relation to pregnancy and birth, mother and newborn care, and the center.
(3) Birth attendant.
(A) Qualifications. A physician, certified nurse-midwife (CNM), or a
licensed midwife.
(B) Duties. Responsible for the clinical care provided to clients of the
center.
(4) Other clinical care providers.
(A) Qualifications. Licensed, certified or trained appropriately for the care
to be provided. Prior to providing direct client care the clinical director shall verify licensure,
certification or competence. Shall be certified in CPR for health care providers.
(B) Duties. Provides care only under the supervision of a birth attendant in
accordance with all laws, rules and policies appropriate to his or her professional scope of
practice.
(5) Nonprofessional staff.
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(A) Qualifications. Nonprofessional staff must be able to demonstrate the
knowledge, skills, and abilities of their specified job duty within the center. This staff must be at
least 16 years old.
(B) Duties. Responsible for the provision of nonclinical services such as
housekeeping, laundry, and sanitation in the operation of the center.
(b) A center shall ensure that its birth attendants meet the following requirements.
(1) Licensed midwives must be licensed in accordance with Texas Midwifery Act,
Occupations Code, Chapter 203.
(2) Certified nurse-midwives (CNM) must maintain certification as a CNM as
defined in §137.2 of this title (relating to Definitions).
(3) Physicians must maintain current licensure as a physician as defined in §137.2
of this title.
(c) A center shall ensure that the personnel record for each employee includes:
(1) job descriptions for all personnel providing client care;
(2) orientation and training of all employees, volunteers, students and contractors;
(3) an annual written evaluation of employee performance;
(4) in-service and continuing education;
(5) evidence of current certification of all birth attendants by the American Heart
Association or the American Red Cross in basic life support and the American Academy of
Pediatrics or the American Heart Association in neonatal resuscitation; and
(6) verification of current licensure or a current copy of the license for licensed
personnel.
§137.36. Physical and Environmental Requirements for Centers. The physical and
environmental requirements for a center are as follows.
(1) The center shall be located within a recommended 20 minutes but with a required
maximum of 30 minutes normal driving time of a referral hospital. The department may approve
the location of a center that is located a further distance away if the department finds that the
health and safety of the clients of the center will not be adversely affected.
(2) The center must have the capacity to provide clients with liquid nourishment. The
center may provide commercially packaged food to clients in individual servings. If other food
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is provided by the center, it will be subject to the requirements of §§229.161-229.173 of this title
(relating to Texas Food Establishments).
(3) The center must have a safe and sanitary environment equipped and maintained to
protect the health and safety of clients and staff.
(4) The center shall provide clean hand washing facilities for clients and staff including
running water and soap.
(5) The center must have two functioning sinks and one toilet.
(6) The center must be equipped with emergency lighting and have a written fire and
disaster plan.
(7) The center must have equipment available to sterilize instruments, equipment, and
supplies before reuse in the center in accordance with §137.37 of this title (relating to Infection
Control Standards).
§137.37. Infection Control Standards.
(a) A center shall develop, implement, and enforce written infection control policies and
procedures to minimize the transmission of infection. Policies shall include educational course
requirements; cleaning and laundry requirements; and decontamination, disinfection,
sterilization, and storage of sterile supplies.
(b) Universal/standard precautions.
(1) Ensure that all staff complies with universal/standard precautions.
(2) Establish procedures for monitoring compliance with universal/standard
precautions.
(3) Enforce a policy to ensure compliance of the center and all of the health care
workers within the center with the Health and Safety Code, Chapter 85, Subchapter I, concerning
the prevention of the transmission of human immunodeficiency virus (HIV) and hepatitis B virus
(HBV) by infected health care workers.
(4) Require its health care workers to complete educational course work or
training in infection control and barrier precautions, including basic concepts of disease
transmission, scientifically accepted principles and practices for infection control and
engineering and work practice controls.
(c) Cleaning and laundry.
(1) Adopt policies and procedures on cleaning the center.
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(2) Adopt policies and procedures for the handling, processing, storing, and
transporting of clean and dirty laundry.
(3) A center may provide cleaning and laundry services directly or by contract in
accordance with Occupational Safety and Health Association standards.
(d) Policies shall include receiving, cleaning, decontaminating, disinfecting, preparing
and sterilization of critical items (reusable items), as well as those for the assembly, wrapping,
storage, distribution, and quality control of sterile items and equipment.
(1) Supervision. Shall be under the supervision of the clinical director.
(2) Quantity of sterile surgical instruments. Ensure that surgical instruments are
sufficient in number to meet the needs of the center.
(3) Inspection of surgical instruments.
(A) All instruments shall undergo inspection before being packaged for
reuse or storage. Routine inspection of instruments shall be made to assure clean locks, crevices,
and serrations.
(B) Inspection procedures shall be thorough and include visual and manual
inspection for condition and function.
(i) Cutting edges shall be checked for sharpness; tips shall be
properly aligned, and instruments shall be clean and free from buildup of soap, detergent, dried
blood, or tissue.
(ii) There shall be no evident cracks or fissures, and the hinges
shall work freely.
(iii) There shall be no corrosion or pitting of the finish.
(iv) Rachets shall hold and be routinely tested.
(C) Instruments needing maintenance shall be taken out of service and
repaired by a qualified surgical instruments repair person.
(D) Instrument identification shall not damage the instrument or its
protective finish or compromise the sterilization process.
(4) Items to be disinfected and sterilized.
(A) Critical items.
(i) Must be sterilized in accordance with this subsection.
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(ii) All items that come in contact with a sterile field during an
operative procedure must be sterile.
(B) Semi-critical items. High-level disinfection shall be used for semicritical items.
(C) Noncritical items. Intermediate-level or low-level disinfection shall be
used for noncritical items.
(5) Equipment and sterilization procedures. Effective sterilization of instruments
depends on performing correct methods of cleaning, packaging, arrangement of items in the
sterilizer, and storage. The following procedures shall be included in the written policies as
required in this paragraph to provide effective sterilization measures.
(A) Equipment. A center shall provide sterilization equipment adequate to
meet the requirements for sterilization of critical items. Equipment shall be maintained and
operated to perform, with accuracy, the sterilization of critical items.
(B) Sterilizers. Steam sterilizers (saturated steam under pressure) shall be
utilized for sterilization of heat and moisture stable items. Steam sterilizers shall be used
according to manufacturer's written instructions.
(C) Environmental requirements. Where cleaning, preparation, and
sterilization functions are performed in the same room or unit, soiled or contaminated supplies
and equipment shall be physically separated from the clean or sterilized supplies and equipment.
(i) A center shall have a sink for hand washing. This sink shall not
be used for cleaning instruments or disposal of liquid waste.
(ii) A center shall have a separate sink for cleaning instruments and
disposal of liquid waste. Hand washing may only be performed at this sink after it has been
disinfected.
(D) Preparation for sterilization.
(i) All items to be sterilized shall be prepared to reduce the
bioburden. All items shall be thoroughly cleaned, decontaminated, and prepared in a clean,
controlled environment.
(ii) One of the following methods of cleaning and decontamination
shall be used as appropriate.
(I) Manual cleaning. Manual cleaning of instruments at the
sink is permitted.
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(II) Ultrasonic cleaning. The water must be changed more
than once a shift. The chambers shall be covered to prevent potential hazards to personnel from
aerosolization of the contents.
(III) Washer-sterilizers. These machines must reach a
temperature of 140 degrees Celsius (285 degrees Fahrenheit).
(IV) Washer-decontaminator machines.
(iii) All articles to be sterilized shall be arranged so all surfaces
will be directly exposed to the sterilizing agent for the prescribed time and temperature.
(E) Packaging.
(i) All wrapped articles to be sterilized shall be packaged in
materials recommended for the specific type of sterilizer and material to be sterilized, and to
provide an effective barrier to microorganisms. Acceptable packaging includes peel pouches,
perforated metal trays, or rigid trays. Muslin packs must be limited in size to 12 inches by 12
inches by 20 inches with a maximum weight of 12 pounds. Wrapped instrument trays must not
exceed 17 pounds.
(ii) All items shall be labeled for each sterilizer load as to the date
and time of sterilization, the sterilizing load number, and the equipment.
(F) External chemical indicators.
(i) External chemical indicators, also known as sterilization
process indicators, shall be used on each package to be sterilized, including items being flash
sterilized to indicate that items have been exposed to the sterilization process.
(ii) The indicator results shall be interpreted according to the
manufacturer's written instructions and indicator reaction specifications.
(G) Biological indicators.
(i) The efficacy of the sterilizing process shall be monitored with
reliable biological indicators appropriate for the type of sterilizer used.
(ii) Biological indicators shall be included in at least one run a
month.
(iii) If a test is positive, the sterilizer shall immediately be taken
out of service. A malfunctioning sterilizer shall not be put back into use until it has been serviced
and successfully tested according to the manufacturer's recommendations.
(iv) All available items shall be recalled and reprocessed if a
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sterilizer malfunction is found; and a list of all items which were used after the last negative
biological indicator test shall be submitted to the administrator.
(H) Sterilizers. Sterilizers shall be used according to manufacturer's
written instructions.
(I) Maintenance of sterility.
(i) Items that are properly packaged and sterilized will remain
sterile indefinitely unless the package becomes wet or torn, has a broken seal, is damaged in
some way, or is suspected of being compromised.
(ii) All packages must be inspected before use. If a package is
torn, wet, discolored, has a broken seal, or is damaged, the item may not be used. The item must
be returned to sterile processing for reprocessing.
(J) Commercially packaged items. Commercially packaged items are
considered sterile according to the manufacturer's instructions.
(K) Storage of sterilized items. The loss of sterility is event-related, not
time related. The center shall ensure proper storage and handling of items in a manner that does
not aid the compromise of the packaging of the product.
(i) Sterilized items shall be transported so as to maintain
cleanliness, sterility, and to prevent physical damage.
(ii) Sterilized items shall be stored in well-ventilated, limited
access areas with controlled temperature and humidity.
(iii) Sterilized items shall be positioned so that the packaging is not
crushed, bent, compressed, or punctured.
(iv) Storage of supplies shall be in areas that are designated for
storage.
(L) Disinfection.
(i) The manufacturer's written instructions for the use of
disinfectants shall be followed.
(ii) An expiration date, determined according to manufacturer's
written recommendations, shall be marked on the container of disinfection solution currently in
use.
(iii) Disinfectant solutions shall be kept covered and used in wellventilated areas.
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(M) Performance records.
(i) Performance records for all sterilizers shall be maintained for
each cycle. These records shall be retained and available for review for a minimum of two years.
(ii) Each sterilizer shall be monitored during operation for
pressure, temperature, and time at desired temperature and pressure. A record shall be
maintained either manually or machine generated and shall include:
(I) the sterilizer identification;
(II) sterilization date and time;
(III) load number;
(IV) duration and temperature of exposure phase;
(V) identification of operator(s);
(VI) results of biological tests and dates performed; and
(VII) time-temperature recording charts from each
sterilizer.
(N) Preventive maintenance of all sterilizers shall be performed according
to policy on a scheduled basis by qualified personnel, using the sterilizer manufacturer's service
manual as a reference. A record shall be maintained for each sterilizer, retained at least two
years, and shall be available for review.
§137.38. Disposition of Medical Waste. A center shall meet requirements set forth by the
department in §§1.131-1.137 of this title (relating to Definition, Treatment, and Disposition of
Special Waste from Health Care-Related Facilities).
(1) All special waste including blood, body fluids, placentas, sharps and biological
indicators, shall be disposed of in accordance with §§1.131 - 1.137 of this title.
(2) Placentas shall not be placed in the trash or dumpster for disposal.
(3) A center may give the placenta to the client at the time of discharge upon request by
the client.
§137.39. General Requirements for the Provision and Coordination of Treatment and
Services.
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(a) A center shall develop, implement, and enforce policies for the provision and
coordination of treatment and services.
(b) The center is responsible for all care provided to center clients on its licensed
premises.
(c) A center and the client shall have a written agreement for services. The center shall
obtain an acknowledgment of receipt of the agreement. The center shall comply with the terms
of the agreement. The written agreement shall include, the following:
(1) services to be provided;
(2) who will provide the services; and
(3) charges for services rendered.
(d) When services are provided through a contract, a center must assure that these
services are also provided in a safe and effective manner. If a center utilizes independent
contractors, there shall be a written agreement between such independent contractors (i.e., per
hour, per visit) and the center. The agreement shall be enforced by the center and clearly
designate:
(1) that clients are accepted for care only by the center;
(2) the services to be provided by both parties;
(3) the necessity to conform to the Act, this chapter, and all applicable center
policies, including personnel qualifications; and
(4) the manner in which services will be coordinated and evaluated by the center.
(e) A center shall not commit an intentional or negligent act that adversely affects the
health or safety of a client.
(f) A center must ensure that its licensed health care professionals practice within the
scope of their practice and within the constraints of applicable state laws and regulations
governing their practice and must follow the facility's written policies and procedures.
(g) A center may accept student midwives to provide them with clinical experience.
(h) If a center has a contract or agreement with an accredited school of health care to use
their center for a portion of a student’s clinical experience, those students may provide care
under the following conditions.
(1) Students may be used in centers, provided the instructor gives classroom
supervision and assumes responsibility for all student activities occurring within the center.
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(2) A student may administer medications only if:
(A) on assignment as a student of their school of health care; and
(B) the birth attendant within their licensed scope of practice is on the
premises and directly supervises the administration of medication by the student.
(3) Students shall not be considered when determining staffing needs required by
the center.
§137.40. Risk Assessments.
(a) Risk assessment system. A center shall adopt, implement, and enforce a written risk
assessment system that complies with this section, conforms to accepted standards of practice,
and has been approved by the center's clinical director. The center shall apply the risk
assessment system to clients prior to acceptance as a center client and throughout the pregnancy
for continuation of services and during the postpartum period.
(b) Admission. A birth attendant shall perform the risk assessment of a potential client
prior to accepting the client for admission and shall only admit a client that has been assessed to
have a low-risk pregnancy.
(c) Change in risk status, transfer, and referral. Criteria for the assessment of a client who
develops complications during pregnancy that would require the transfer or referral of the client
or newborn from the center shall be reviewed and updated annually by the clinical director.
(1) The center shall recognize and document in the client's clinical record when
the client's condition deviates from a low-risk pregnancy at any time during the antepartum,
intrapartum, or postpartum period. The center shall refer or transfer the client to a hospital or
physician consultant in accordance with the written policies described in paragraph (2) of this
subsection.
(2) The center shall enforce policies for the transfer or referral of a client or
newborn to a physician consultant or a referral hospital. The written policies shall include
provisions:
(A) for transfer to a hospital if emergency care is required;
(B) for notifying the receiving physician prior to the transfer;
(C) for notifying the receiving hospital prior to the transfer;
(D) for sending a copy of the clinical record to the hospital or physician
consultant at the time of transfer; and
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(E) describing the duties and responsibilities of staff during the transfer
procedure.
(3) The center shall document the transfer or referral in the client's clinical record
in accordance with §137.53(9)(R) of this title (relating to Clinical Records).
§137.41. Emergency Services. The center shall provide emergency services to clients when a
critical situation develops at the center.
(1) A center shall have an emergency call system for use when there is a critical situation.
The center shall have available in the center personnel trained in cardiopulmonary resuscitation
(CPR) to be available whenever there is a client in labor or during acute postpartum period.
(2) A center shall provide emergency equipment and emergency medications as follows:
(A) oxygen;
(B) newborn manual breathing bags;
(C) suction equipment for newborns;
(D) a neutral thermal environment for resuscitation; and
(E) other medications and equipment as approved by the clinical director.
§137.42. Disclosure Requirements.
(a) At the time of initial visit a center must provide the client, and if the client is a minor,
his or her guardian:
(1) a written statement that complaints may be registered with the Manager,
Health Facility Compliance Group, Department of State Health Services, 1100 West 49th Street,
Austin, Texas 78756; telephone (888) 973-0022; (512) 834-6650; Fax (512) 834-6653; and
(2) a disclosure statement and informed consent that explains the benefits,
limitations, and risks of the services available to the client, and that describes the collaborative
arrangements that the center has with physicians and referral hospitals.
(b) A center shall ensure that its licensed midwives meet the disclosure requirements in
the Texas Midwifery Act, Texas Occupations Code, Chapter 203.
§137.43. Prenatal Care. When prenatal care is provided, the center shall comply with accepted
standards of practice.
§137.44. Parenting and Postpartum Counseling.
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(a) A birthing center that provides prenatal care to a pregnant woman during gestation or
at delivery of an infant shall:
(1) provide the woman with a resource list of the names, addresses, and telephone
numbers of professional organizations that provide postpartum counseling and assistance to
parents;
(2) document in the patient's record that the patient received the information
described in paragraph (1) of this subsection; and
(3) retain the documentation for at least three years in the birthing center records.
(b) The list must include resources a parent may contact to receive counseling and
assistance for postpartum depression and other emotional traumas associated with pregnancy and
parenting.
(c) A birthing center that provides prenatal care to a woman during gestation or at
delivery is presumed to have complied with this section, if the woman received prior prenatal
care from another birthing center, physician, or midwife in this state during the same pregnancy.
§137.46. Physician Consultant Procedures.
(a) A center shall adopt, implement, and enforce written procedures for consultation with
physicians for clients who develop medical complications.
(b) A physician consultant shall be a Texas licensed physician, preferably who practices
obstetrics and/or pediatrics, and who is readily available by telephone or who is able to be
present in the center or hospital to deliver emergency care.
§137.47. Procedures for Drugs and Biologicals.
(a) Drugs and biologicals must be handled and stored in a safe and effective manner in
accordance with written policies and procedures established by the center and state and federal
laws.
(b) Drugs must be administered according to established written policies and procedures
and accepted standards of practice, in accordance with state and federal laws.
§137.48. Labor and Birth Procedures.
(a) Labor and birth shall be managed and attended by a birth attendant.
(b) The birth attendant shall be trained in the use of emergency equipment.
(c) A center shall ensure that its birth attendants encourage a client to seek medical care if
the birth attendant recognizes a sign or symptom of a complication to the client's childbirth.
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(d) Other clinical care provider(s) and/or a birth attendant, shall be physically present in
the center whenever a client is in the center until the client is discharged. The clinical care
provider shall be capable of performing the following minimum duties:
(1) monitoring the fetal heartbeat;
(2) monitoring the mother's blood pressure, pulse, and temperature;
(3) performing adult and infant cardiopulmonary resuscitation, if needed;
(4) monitoring the newborn’s heart rate, respiratory rate and body temperature;
and
(5) assessing the client's fundus and blood loss.
(e) A birth attendant shall be physically present to conduct the delivery and be available
during the acute postpartum period.
(f) Interventions shall be limited to those required to accomplish a vaginal delivery.
(g) No general, epidural, or subdural anesthetic agent shall be administered in a center.
§137.49. Care of the Newborn. A center shall adopt, implement, and enforce written policies
and procedures for the care of the newborn. The clinical director shall review and revise the
policies as necessary to reflect current practices. The policies shall include the following:
(1) resuscitation of the newborn;
(2) prophylactic treatment of the eyes;
(3) documentation of a physical examination of the newborn performed before discharge;
(4) referral for any abnormalities or problems;
(5) the collection of blood for newborn screening; and
(6) procedures for the detection of Rh and ABO isoimmunization.
§137.50. Discharge Procedures.
(a) The mother and newborn shall be discharged from the center when both are clinically
stable and have met discharge criteria established by the center.
(b) The mother and newborn shall not be discharged prior to two hours from the time of
placenta.
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(c) If the mother or newborn remain at the center for medical reasons for more than 24
hours after birth, a report shall be filed with the Manager, Department of State Health Services,
Health Facility Compliance Group, 1100 West 49th Street, Austin, Texas 78756. The report
shall be filed within 48 hours after the birth describing the circumstances and reasons for the
extended stay.
(d) A center must provide the mother with written discharge instructions. The discharge
instructions must include written guidelines detailing how the mother may obtain emergency
assistance for herself and newborn.
§137.51. Postpartum and Postnatal Care of the Mother and Newborn. The center shall
develop, implement, and enforce written policies to provide follow-up postnatal and postpartum
care to the newborn and the mother either directly or by referral. Follow-up care may be
provided in the center, at the mother's residence, by telephone, or by a combination of these
methods in accordance with accepted standards of practice.
§137.52. Quality Assurance.
(a) Quality assurance program. The center shall adopt, implement, and enforce a written
quality assurance (QA) program that includes all health and safety aspects of client care for both
mother and newborn.
(1) The quality assurance program shall include, but not be limited to:
(A) a review of the clinical record(s);
(B) incidences of morbidity and mortality of mother and newborn;
(C) postpartum infections;
(D) all cases transferred to a hospital for delivery, care of newborn, or
postpartum care of mother;
(E) incidents, problems and potential problems identified by staff of the
center, including infection control;
(F) address issues of unprofessional conduct by any member of the
center's staff (including contract staff);
(G) address the integrity of surgical instruments, medical equipment, and
patient supplies;
(H) address client referrals and consultations;
(I) address medication therapy practices, if applicable; and
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(J) problems with compliance with any federal and state laws and rules.
(2) This program must be reviewed and updated or revised at least annually.
(3) The results of the quality assurance program must be reviewed and
documented at least quarterly.
(b) Quality assurance issues. The center shall identify and address quality assurance
issues and implement corrective action plans as necessary. The outcome of any corrective action
plans shall be documented. The outcome of the remedial action shall be documented.
(c) Departmental review.
(1) A representative(s) of the department shall verify that the center has a quality
assurance program which addresses quality concerns and that center staff know how to access
that process.
(2) Attempts by the center to identify and correct deficiencies will not be used by
the department as a basis for adverse action against the center.
§137.53. Clinical Records. The center must adopt, implement, enforce and maintain a clinical
record system to assure that the care and services provided to each client is completely and
accurately documented, and systematically organized to facilitate the compilation and retrieval of
information. At the time of an on-site survey, all clinical records shall be readily retrievable for
review within two hours of the request.
(1) For each client, a center may keep a single file or separate files for each stage of
service provided to the client.
(2) The center shall have written procedures which are adopted, implemented, and
enforced regarding the removal of records and the release of information. A center shall not
release any portion of a client record to anyone other than the client except as allowed by law.
(3) All information regarding the client's care and services shall be centralized in the
client's record and be protected against loss or damage.
(4) The center shall establish an area for client record storage at the center's place of
business. The client record shall be stored at the place of business from which services are
actually provided.
(5) The center shall ensure that each client's record is treated with confidentiality,
safeguarded against loss and unofficial use, and is maintained according to professional
standards of practice.
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(6) The clinical record shall be an original, a microfilmed copy, an optical disc imaging
system, or a certified copy. An original record includes manually signed paper records or
electronically signed computer records. Computerized records shall meet all requirements of
paper records including protection from unofficial use and retention for the period specified in
paragraph (10) of this subsection. Systems shall assure that entries regarding the delivery of care
or services may not be altered without evidence and explanation of such alteration.
(7) Each entry to the client record shall be accurate, signed, and dated with the date of
entry by the individual making the entry. Correction fluid or tape shall not be used in the record.
Corrections shall be made by striking through the error with a single line and shall include the
date the correction was made and the initials of the person making the correction.
(8) Inactive client records may be preserved and stored on microfilm, optical disc or other
electronic means. Security shall be maintained and records must be readily retrievable by the
center within two hours of a request for a record(s) by the department.
(9) The clinical record must contain the following:
(A) client identifying information;
(B) name of the client's birth attendant(s) and the name of all other clinical care
providers;
(C) initial risk assessment;
(D) a disclosure statement and informed consent that is signed by a client that
explains the benefits, limitations, and risks of the services available to them at the center, and
that describes the collaborative arrangements that the center has with physicians and with referral
hospitals;
(E) the informed choice agreement required to be given a client by a licensed
midwife, if applicable;
(F) record of antepartum (prenatal) care;
(G) history and physical examination of the clients;
(H) laboratory procedures;
(I) progress notes shall be written, signed and dated by the person rendering the
service on the day service is rendered and incorporated into the client record on a timely basis;
(J) medication list and medication administration record, if applicable;
(K) intrapartum care;
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(L) newborn care;
(M) postpartum care;
(N) allergies and medication reactions;
(O) documentation for consultation;
(P) refusal of the client to comply with advice or treatment;
(Q) discharge summary;
(R) documentation of client transfers or referrals, if applicable; and
(S) documentation that:
(i) a birth certificate was filed; or
(ii) if applicable, a death certificate was filed.
(10) A center shall retain original client records for a minimum of five years after the
discharge of the client. The center may not destroy client records that relate to any matter that is
involved in litigation if the center knows the litigation has not been finally resolved.
(11) If a center closes, there shall be an arrangement for the preservation of inactive
records to ensure compliance with this section. The center shall send the department written
notification of the reason for closure, the location of the client records and the name and address
of the client record custodian. If a center closes with an active client roster, a copy of the active
client record shall be transferred with the client to the receiving center or other health care
facility in order to assure continuity of care and services to the client.
§137.54. Reporting and Filing Requirements.
(a) Reportable conditions and incidents.
(1) A center shall report communicable diseases required to be reported under the
Health and Safety Code, §81.042, and in accordance with the department's rules under §§97.297.5 of this title (relating to Control of Communicable Diseases).
(2) The following incidents shall be reported to the department in writing, by
mail, or fax within five calendar days of the occurrence to the Manager of Health Facility
Compliance Group, Department of State Health Services, 1100 West 49th Street, Austin, Texas
78756:
(A) a death of a client, newborn, or death of a fetus during the course of
labor occurring in the center; and
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(B) a death of a client or newborn occurring within 24 hours of discharge
from the center or transfer to another health care facility.
(b) Birth certificate filing requirements.
(1) A center administrator or his or her designee shall:
(A) file a birth certificate for each birth at the center; or
(B) ensure that its birth attendants file the birth certificate in accordance
with the Health and Safety Code, §192.003.
(2) A center administrator, his or her designee, or any of its birth attendants shall
comply with Health and Safety Code, §195.003 and §195.004.
(c) Death certificate filing requirements. A center administrator or birth attendant shall
file a death certificate in accordance with subsection (a)(2) of this section.
(d) Data collection for birth defects. If the department requires data collection concerning
birth defects under the Health and Safety Code, §87.022, the center or its birth attendants shall
make available for review by the department or by an authorized agent clinical records or other
information that are in the center's or birth attendant's custody or control and that relate to the
occurrence of a birth defect specified by the board.
§137.55. Other State and Federal Compliance Requirements.
(a) A center utilizing the services of a licensed midwife shall ensure that all licensed
midwives utilized do not violate the Texas Midwifery Act, Texas Occupations Code, Chapter
203, concerning prohibited acts and criminal penalties, while functioning in his or her capacity at
or for the center.
(b) A center shall ensure that its licensed midwives comply with Title 22 Texas
Administrative Code, Chapter 831 (relating to Midwifery), while functioning in his or her
capacity at or for the center.
(c) A center that provides laboratory services shall meet the Clinical Laboratory
Improvement Amendments of 1988 (CLIA 88), 42 Code of Federal Regulations, §§493.1493.1780 (CLIA 1988). CLIA 1988 applies to all centers with laboratories that examine human
specimens for the diagnosis, prevention, or treatment of any disease or impairment of, or the
assessment of the health of, human beings. If a center accepts laboratory test results from
another state or foreign country, such as Mexico, the laboratory documents must be reviewed and
approved by a licensed health professional within his or her scope of practice.
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(d) A center utilizing the services of a registered nurse(s) shall ensure that its registered
nurse(s) comply with the Nursing Practice Act, Texas Occupations Code, Chapters 301, 303, and
304, while functioning in his or her capacity at or for the center.
(e) A center utilizing the services of a licensed vocational nurse(s) shall ensure that its
licensed vocational nurse(s) comply with Texas Occupations Code, Chapters 301, 303, and 304,
while functioning in his or her capacity at or for the center.
(f) A center utilizing the services of a physician(s) shall ensure that its physician(s)
comply with the Medical Practice Act, Texas Occupations Code, Chapters 151-165, while
functioning in his or her capacity at or for the center.
(g) A center utilizing the services of a physician assistant(s) shall ensure that its physician
assistant(s) comply with the Physician Assistant Licensing Act, Texas Occupations Code,
Chapter 204, while functioning in his or her capacity at or for the center.
(h) A center that provides pharmacy services shall obtain a license as a pharmacy if
required by the Texas Pharmacy Act, Texas Occupations Code, Chapters 551-569.
(i) A center shall not use adulterated or misbranded drugs or devices in violation of the
Health and Safety Code, §431.021. Adulterated drugs and devices are described in Health and
Safety Code, §431.111. Misbranded drugs or devices are described in Health and Safety Code,
§431.112.
(j) A center shall not commit a false, misleading, or deceptive act or practice as that term
is defined in the Deceptive Trade Practices-Consumer Protection Act, Business and Commerce
Code, §17.46.
(k) A birthing center must provide voluntary paternity establishment services in
accordance with:
(1) the Health and Safety Code, §192.012, Record of Acknowledgment of
Paternity; and
(2) the rules of the Office of the Attorney General found at 1 Texas
Administrative Code, Chapter 55, Subchapter J (relating to Voluntary Paternity
Acknowledgment Process).
(l) A birthing center shall comply with Health and Safety Code, Chapter 47, relating to
Hearing Loss in Newborns.
(m) A center shall ensure that its birth attendants comply with Health and Safety Code,
§81.090 (relating to Serologic Testing During pregnancy). The center shall ensure that the
results of any HIV test are kept confidential pursuant to the Health and Safety Code, §81.103.
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(n) A center shall ensure that its birth attendants comply with the Health and Safety
Code, §81.091, (relating to Ophthalmia Neonatorum Prevention; Criminal Penalty).
(o) A center shall ensure that its birth attendants cause the newborn screening tests to be
performed as required by:
(1) the Health and Safety Code, §33.011 (relating to Test Requirement); and
(2) Texas Occupations Code, §203.354 (relating to Newborn Screening).
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HEALTH AND SAFETY CODE
TITLE 4. HEALTH FACILITIES
SUBTITLE B. LICENSING OF HEALTH FACILITIES
CHAPTER 244. BIRTHING CENTERS

Sec.A244.001.AASHORT TITLE.

This chapter may be cited as the

Texas Birthing Center Licensing Act.
Acts 1989, 71st Leg., ch. 678, Sec. 1, eff. Sept. 1, 1989.

Sec.A244.002.AADEFINITIONS.
(1)AA"Birthing

center"

In this chapter:
means

a

place,

facility,

or

institution at which a woman is scheduled to give birth following a
normal, uncomplicated pregnancy, but does not include a hospital or
the residence of the woman giving birth.
(2)AARepealed by Acts 2015, 84th Leg., R.S., Ch. 1, Sec.
3.1639(60), eff. April 2, 2015.
(3)AA"Department" means the Department of State Health
Services.
(3-a)AA"Executive

commissioner"

means

the

executive

commissioner of the Health and Human Services Commission.
(4)AA"Person" means an individual, firm, partnership,
corporation, or association.
Acts 1989, 71st Leg., ch. 678, Sec. 1, eff. Sept. 1, 1989.
Amended by:
Acts 2015, 84th Leg., R.S., Ch. 1 (S.B. 219), Sec. 3.0678,
eff. April 2, 2015.
Acts

2015,

84th

Leg.,

R.S.,

Ch.

1

(S.B.

219),

Sec.

3.1639(60), eff. April 2, 2015.

Sec.A244.003.AALICENSE REQUIRED.

(a)

Except as provided by

Section 244.004, a person may not establish or operate a birthing
center in this state without an appropriate license issued under
this chapter.
(b)AAEach birthing center must have a separate license.
(c)AAA license is not transferable or assignable.
Acts 1989, 71st Leg., ch. 678, Sec. 1, eff. Sept. 1, 1989.
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Sec.A244.004.AAEXEMPTIONS FROM LICENSING REQUIREMENT.

The

following facilities need not be licensed under this chapter:
(1)AAa licensed hospital;
(2)AAa licensed nursing home; or
(3)AAa licensed ambulatory surgical center.
Acts 1989, 71st Leg., ch. 678, Sec. 1, eff. Sept. 1, 1989.

Sec.A244.005.AALICENSE APPLICATION AND ISSUANCE.

(a)

An

applicant for a birthing center license must submit an application
to the department on a form prescribed by the department.
(b)AAEach application must be accompanied by a nonrefundable
license fee in an amount set by the executive commissioner by rule.
(c)AAThe

application

must

contain

evidence

that

the

composition of the center ’s staff meets the standards adopted under
this chapter for the level of license for which the application is
submitted.
(d)AAThe department shall issue the appropriate license if,
after inspection and investigation, it finds that the applicant and
the center meet the requirements of this chapter and the standards
adopted under this chapter.
(e)AAThe license fee shall be paid every two years on renewal
of the license.
Acts 1989, 71st Leg., ch. 678, Sec. 1, eff. Sept. 1, 1989.
Amended by:
Acts 2015, 84th Leg., R.S., Ch. 1 (S.B. 219), Sec. 3.0679,
eff. April 2, 2015.

Sec.A244.006.AAINSPECTIONS.
a

birthing

center

at

reasonable

(a)

The department may inspect

times

as

necessary

to

assure

to

with

compliance with this chapter.
(b)AAIf

a

birthing

center ’s

failure

comply

this

chapter creates a serious threat to the health and safety of the
public, the department may appoint a monitor for the center to
ensure compliance with this chapter.

The birthing center shall be

liable for the cost of the monitor.
Acts 1989, 71st Leg., ch. 678, Sec. 1, eff. Sept. 1, 1989.

Amended

by Acts 1999, 76th Leg., ch. 1265, Sec. 1, eff. Sept. 1, 1999.
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Sec.

244.007.AAFEES.AAThe

executive

commissioner

by

rule

shall set fees imposed by this chapter in amounts reasonable and
necessary to defray the cost of administering this chapter and as
prescribed by Section 12.0111.
Acts 1989, 71st Leg., ch. 678, Sec. 1, eff. Sept. 1, 1989.
Amended by:
Acts 2015, 84th Leg., R.S., Ch. 1 (S.B. 219), Sec. 3.0680,
eff. April 2, 2015.

Sec.

244.009.AAADOPTION

OF

RULES.

(a)AAThe

executive

commissioner shall adopt rules necessary to implement this chapter.
(b)AAThe

executive

commissioner

shall

adopt

rules

that

establish different levels of licenses to operate a birthing center
and that provide requirements for the issuance, renewal, denial,
suspension, and revocation of each level of license.
Acts 1989, 71st Leg., ch. 678, Sec. 1, eff. Sept. 1, 1989.
Amended by:
Acts 2015, 84th Leg., R.S., Ch. 1 (S.B. 219), Sec. 3.0681,
eff. April 2, 2015.

Sec. 244.010.AAMINIMUM STANDARDS.
license

of

a

birthing

center,

the

(a)AAFor each level of

rules

must

contain

minimum

standards for:
(1)AAthe

qualifications

for

professional

and

nonprofessional personnel;
(2)AAthe

supervision

of

professional

and

nonprofessional personnel;
(3)AAthe provision and coordination of treatment and
services;
(4)AAthe organizational structure, including the lines
of authority and the delegation of responsibility;
(5)AAthe keeping of clinical records; and
(6)AAany other aspect of the operation of a birthing
center

that

the

executive

commissioner

considers

necessary

to

protect the public.
(b)AAThis

section

does

not
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authorize

the

executive

commissioner to:
(1)AAestablish

the

qualifications

of

a

licensed

practitioner; or
(2)AApermit a person to provide health care services
who is not authorized to provide those services under another state
law.
Acts 1989, 71st Leg., ch. 678, Sec. 1, eff. Sept. 1, 1989.
Amended by:
Acts 2015, 84th Leg., R.S., Ch. 1 (S.B. 219), Sec. 3.0682,
eff. April 2, 2015.

Sec.A244.0105.AACOMPLAINTS.

A person may file a complaint

with the department against a birthing center licensed under this
chapter.

A person who files a false complaint may be prosecuted

under the Penal Code.
Added by Acts 1999, 76th Leg., ch. 1265, Sec. 3, eff. Sept. 1, 1999.

Sec.A244.011.AADENIAL, SUSPENSION, PROBATION, OR REVOCATION
OF LICENSE.

(a)

The department may deny, suspend, or revoke a

license for:
(1)AAa violation of this chapter or a rule adopted under
this chapter;

or

(2)AAa history of continuing noncompliance with this
chapter or the rules adopted under this chapter.
(b)AAThe denial, suspension, or revocation of a license by
the department and the appeal from that action are governed by the
procedures

for

a

contested

case

hearing

under

Chapter

2001,

Government Code.
(c)AAIf the department finds that a birthing center is in
repeated

noncompliance

noncompliance
department

does

may

not

schedule

under

Subsection

endanger
the

public

center

(a)

health

for

but
and

probation

suspending or revoking the center ’s license.

that

safety,
rather

the
the
than

The department shall

provide notice to the center of the probation and of the items of
noncompliance

not

later

probation period begins.

than

the

10th

day

before

the

date

the

The department shall designate a period

of not less than 30 days during which the center will remain under
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probation.

During the probation period, the center must correct

the items that were in noncompliance and report the corrections to
the department for approval.
(d)AAThe department may suspend or revoke the license of a
birthing

center

noncompliance

that

or

does

that

not

does

correct

not

comply

items
with

that
the

were

in

applicable

requirements within the applicable probation period.
Acts 1989, 71st Leg., ch. 678, Sec. 1, eff. Sept. 1, 1989.

Amended

by Acts 1995, 74th Leg., ch. 76, Sec. 5.95(49), eff. Sept. 1, 1995;
Acts 1999, 76th Leg., ch. 1265, Sec. 2, eff. Sept. 1, 1999;

Acts

2003, 78th Leg., ch. 802, Sec. 5, 6, eff. June 20, 2003.

Sec.A244.0115.AAEMERGENCY SUSPENSION.

The department may

issue an emergency order to suspend a license issued under this
chapter if the department has reasonable cause to believe that the
conduct of a license holder creates an immediate danger to the
public health and safety.

On written request of the license holder,

the department shall conduct a hearing not earlier than the seventh
day or later than the 10th day after the date the notice of the
emergency suspension is sent to the license holder to determine if
the emergency suspension is to take effect, to be modified, or to be
rescinded.

The

hearing

and

any

appeal

are

governed

by

the

department ’s rules for a contested case hearing and Chapter 2001,
Government Code.
Added by Acts 1999, 76th Leg., ch. 1265, Sec. 3, eff. Sept. 1, 1999.

Sec.A244.012.AAINJUNCTION.

(a)

The department may petition

a district court for a temporary restraining order to restrain a
continuing violation of the standards or licensing requirements
provided

under

this

chapter

if

the

department

finds

that

the

violation creates an immediate threat to the health and safety of
the patients of a birthing center.
(b)AAA district court, on petition of the department and on a
finding by the court that a person is violating the standards or
licensing

requirements

provided

under

this

chapter,

may

by

injunction:
(1)AAprohibit a person from continuing a violation of

5
Page 57

the

standards

or

licensing

requirements

provided

under

this

chapter;
(2)AArestrain or prevent the establishment or operation
of a birthing center without a license issued under this chapter;
or
(3)AAgrant any other injunctive relief warranted by the
facts.
(c)AAThe attorney general shall institute and conduct a suit
authorized by this section at the request of the department.
(d)AAVenue for a suit brought under this section is in the
county in which the birthing center is located or in Travis County.
Acts 1989, 71st Leg., ch. 678, Sec. 1, eff. Sept. 1, 1989.

Sec.A244.013.AACRIMINAL PENALTY.

(a)

A person commits an

offense if the person violates Section 244.003(a).
(b)AAAn offense under this section is a Class C misdemeanor.
(c)AAEach

day

of

a

continuing

violation

constitutes

a

separate offense.
Acts 1989, 71st Leg., ch. 678, Sec. 1, eff. Sept. 1, 1989.

Sec.A244.014.AACIVIL PENALTY.

(a)

A person who violates

this chapter or who fails to comply with a rule adopted under this
chapter is liable for a civil penalty of not less than $100 or more
than

$500

for

each

violation

if

the

department

determines

the

violation threatens the health and safety of a patient.
(b)AAEach

day

of

a

continuing

violation

constitutes

a

separate ground for recovery.
Acts 1989, 71st Leg., ch. 678, Sec. 1, eff. Sept. 1, 1989.

Sec.A244.015.AAIMPOSITION OF ADMINISTRATIVE PENALTY.

(a)

The department may impose an administrative penalty on a person
licensed under this chapter who violates this chapter or a rule or
order adopted under this chapter.

A penalty collected under this

section or Section 244.016 shall be deposited in the state treasury
in the general revenue fund.
(b)AAA proceeding to impose the penalty is considered to be a
contested case under Chapter 2001, Government Code.
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(c)AAThe amount of the penalty may not exceed $1,000 for each
violation,

and

each

day

a

violation

continues

or

occurs

separate violation for purposes of imposing a penalty.
amount

of

the

penalty

assessed

for

a

violation

is

a

The total

continuing

or

occurring on separate days under this subsection may not exceed
$5,000.
(d)AAThe amount shall be based on:
(1)AAthe seriousness of the violation, including the
nature, circumstances, extent, and gravity of the violation;
(2)AAthe

threat

to

health

or

safety

caused

by

the

violation;
(3)AAthe history of previous violations;
(4)AAthe amount necessary to deter a future violation;
(5)AAwhether

the

violator

demonstrated

good

faith,

including when applicable whether the violator made good faith
efforts to correct the violation;

and

(6)AAany other matter that justice may require.
(e)AAIf the department initially determines that a violation
occurred, the department shall give written notice of the report by
certified mail to the person.
(f)AAThe notice under Subsection (e) must:
(1)AAinclude a brief summary of the alleged violation;
(2)AAstate the amount of the recommended penalty;
(3)AAinform
hearing

on

the

the

occurrence

person
of

the

of

the

person ’s

violation,

the

right

amount

and
to

of

a

the

penalty, or both.
(g)AAWithin 20 days after the date the person receives the
notice under Subsection (e), the person in writing may:
(1)AAaccept the determination and recommended penalty
of the department;

or

(2)AAmake a request for a hearing on the occurrence of
the violation, the amount of the penalty, or both.
(h)AAIf the person accepts the determination and recommended
penalty

or

if

the

person

fails

to

respond

to

the

notice,

the

department by order shall approve the determination and impose the
recommended penalty.
(i)AAIf the person requests a hearing, the department shall
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refer the matter to the State Office of Administrative Hearings,
which shall promptly set a hearing date.AAThe department shall give
written

notice

of

the

time

and

place

of

the

hearing

to

the

person.AAAn administrative law judge of that office shall conduct
the hearing.
(j)AAThe administrative law judge shall make findings of fact
and

conclusions

of

law

and

promptly

issue to

the

department

a

proposal for a decision about the occurrence of the violation and
the amount of a proposed penalty.
(k)AABased on the findings of fact, conclusions of law, and
proposal for a decision, the department by order may:
(1)AAfind

that

a

violation

occurred

and

impose

a

penalty; or
(2)AAfind that a violation did not occur.
(l)AAThe notice of the department ’s order under Subsection
(k) that is sent to the person in accordance with Chapter 2001,
Government Code, must include a statement of the right of the person
to judicial review of the order.
Added by Acts 1999, 76th Leg., ch. 1411, Sec. 4.01, eff. Sept. 1,
1999.
Amended by:
Acts 2015, 84th Leg., R.S., Ch. 1 (S.B. 219), Sec. 3.0683,
eff. April 2, 2015.

Sec.A244.016.AAPAYMENT
PENALTY;

JUDICIAL REVIEW.

AND

COLLECTION

OF

ADMINISTRATIVE

(a)AAWithin 30 days after the date an

order of the department under Section 244.015(k) that imposes an
administrative penalty becomes final, the person shall:
(1)AApay the penalty; or
(2)AAfile

a

petition

for

judicial

review

of

the

department ’s order contesting the occurrence of the violation, the
amount of the penalty, or both.
(b)AAWithin the 30-day period prescribed by Subsection (a), a
person who files a petition for judicial review may:
(1)AAstay enforcement of the penalty by:
(A)AApaying the penalty to the court for placement
in an escrow account; or
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(B)AAgiving the court a supersedeas bond approved
by the court that:
(i)AAis for the amount of the penalty; and
(ii)AAis effective until all judicial review
of the department ’s order is final; or
(2)AArequest

the

court

to

stay

enforcement

of

the

penalty by:
(A)AAfiling with the court a sworn affidavit of
the person stating that the person is financially unable to pay the
penalty and is financially unable to give the supersedeas bond; and
(B)AAsending

a

copy

of

the

affidavit

to

the

department by certified mail.
(c)AAIf the department receives a copy of an affidavit under
Subsection (b)(2), the department may file with the court, within
five days after the date the copy is received, a contest to the
affidavit.AAThe court shall hold a hearing on the facts alleged in
the affidavit as soon as practicable and shall stay the enforcement
of the penalty on finding that the alleged facts are true.AAThe
person who files an affidavit has the burden of proving that the
person

is

financially

unable

to

pay

the

penalty

pay

the

or

to

give

a

supersedeas bond.
(d)AAIf
enforcement
collected.

of

the

person

the

does

penalty

is

not
not

stayed,

penalty

the

and

penalty

the

may

be

The attorney general may sue to collect the penalty.

(e)AAIf

the

court

sustains

the

finding

that

a

violation

occurred, the court may uphold or reduce the amount of the penalty
and order the person to pay the full or reduced amount of the
penalty.
(f)AAIf

the

court

does

not

sustain

the

finding

that

a

violation occurred, the court shall order that a penalty is not
owed.
(g)AAIf the person paid the penalty and if the amount of the
penalty is reduced or the penalty is not upheld by the court, the
court shall order, when the court ’s judgment becomes final, that
the appropriate amount plus accrued interest be remitted to the
person within 30 days after the date that the judgment of the court
becomes final.

The interest accrues at the rate charged on loans to
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depository institutions by the New York Federal Reserve Bank.

The

interest shall be paid for the period beginning on the date the
penalty is paid and ending on the date the penalty is remitted.
(h)AAIf the person gave a supersedeas bond and the penalty is
not upheld by the court, the court shall order, when the court ’s
judgment becomes final, the release of the bond.

If the person gave

a supersedeas bond and the amount of the penalty is reduced, the
court shall order the release of the bond after the person pays the
reduced amount.
Added by Acts 1999, 76th Leg., ch. 1411, Sec. 4.01, eff. Sept. 1,
1999.
Amended by:
Acts 2015, 84th Leg., R.S., Ch. 1 (S.B. 219), Sec. 3.0684,
eff. April 2, 2015.
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Attachment 2
From: Lance Vanzant [mailto:lvanzant@hbwvlaw.com]
Sent: Tuesday, May 8, 2018 4:31 PM
To: Dedra Ragland <dragland@decaturtx.org>
Subject: Gross property

Ms. Ragland,
I'm assisting Patricia Gross in her efforts to open a midwifery center at 603 S. Trinity. I've looked at the
zoning ordinance and understand that is not a clearly specified use in the SF-2 district. Rather than
pursuing a change in zoning classification my first thought was to propose a new use pursuant to Section
6.1.3(A)(2) of the Zoning Ordinance. I believe we can demonstrate that it is a use consistent with uses
now allowed in SF-2 with a special use permit.
Would you mind specifying which of your application forms I would need to complete and when the
deadline is to get on the next P and Z agenda. Thank you for your assistance. Lance
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Attachment 3
City

Population

If permitted,
Use Permitted By Right or
Other

SUP Required

Use Classification

Alvarado

Zoning District permitted

Other pertinent information

County

Address provided by Applicant

SF2.5

Address provided by Applicant
Allowed by right and would not require any kind of specific use permit,
conditional use permit or other type of zoning exception.

Argyle

4,006

Benbrook

22,948

Yes

By Right

No

Medical Care Facilities

E, F, & G - Commercial,
HC-Highway Corridor

Carrollton

133,351

Yes

By Right

No

Offices of Other Health
Practitioners

All non-residential Districts

Cleburne

30,223

C-3 Minor Medical

Address provided by Applicant

Dallas

1,320,000

PD
HD-PD by SUP1775

Address provided by Applicant

Denton

133,808

DR-2 Downtown Residential
MD - Proposed 2030

Address provided by Applicant

Fate

10,703

Fort Worth

874,168

Not allowed
Light Industrial
Address provided by Applicant
Birthing centers are considered medical clinics for purposes of permitting, parking, etc. There cannot be any residential component.

Yes

Neighborhood Office
Community Office
Neighborhood Services
Community Retail
Light Commercial
Heavy Commericial
Industrial
Urban Residential (live/work)
Urban Business (Live/work)

BIRTHING
CENTERS

Garland

234,943

Grand Prairie

190,682

Grapevine

49,800

Yes

By Right

No

GR - General Retail
O1 - Office One
Yes

By Right

No

Medical Office

office / commercial

Hospital

Commercial
Industrial Park
Retail
Katy Road

By Right
Keller

44,620

Yes
Other

River Oaks
Westworth Village

7,740
2,722

Yes

Not allowed
Yes

By Right

No

Clinic (medical)
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C-Commerical
O-Office
LI-Light Industrial

Address provided by Applicant

Hospitals are permitted by right in Commercial and Industrial Park Zoning
Districts
Specific Use Permit required in Retail and Katy Road Zoning Districts

Attachment 4
City of Decatur
Review Overview - Notes
ID#
ZC-18-0417

PROJECT
Planning - Zoning Change

Address
Decatur, TX 76234

Police Review
Request

PROJECT DESCRIPTION
Zoning Text Amendment and Use Classification for
Birthing Centers / Mid-Wife Facilities

STEP
All

Owner

Contractor
Decatur TX Property Owner
Property Owner
0 City Limits of Decatur Decatur, TX 76234
(940) 000-0000 phone
development@decaturtx.org

(Review Step)

Auto-added

2018-05-23 at 01:34 pm

Police Review (All Commercial)
PD1. Provide emergency contact information for the construction superintendent and business owner/manager prior to the permit being released.
Construction Superintendent Emergency Contact #:
Business Owner/Manager Emergency Contact #:

BI Plan Review (Review Step)
Comment

Wayne Smith

2018-05-31 at 03:37 pm

BI Review 5/31/17
The use of a residential zoned property for this use raises the following concerns:
1) The letter of intent states the hours of operation will be 10 am to 5 pm. Due to the nature of the business if a client were to go into labor before or
after the stated hours it would be necessary to be able to accommodate them.
2) While routine prenatal visits consist of vitals, fetal well-being exams and general discussion, the labor and delivery aspect of this use would be more
in line with a medical clinic. TCEQ requires premises isolation as a health hazard for a medical clinic.
3) The use will be considered an R-3 occupancy by building code. This use is allowed in a single family dwelling per Section 310.5.1 of the 2012 IBC
provided a an approved automatic sprinkler system is installed.
4) Modifications to the residence to meet other code requirements for a commercial facility accessible to the public will need to be reviewed, including a
state requirement for emergency lighting.

5) A health permit may be required if meals are to be provided at a fee, even at cost, for clientele.
BI6 Disposal of medical waste will be required by TAC 137. If a service is used for this this will further increase commercial traffic along this street.

Documents
TAC 137 for Birthing centers exhibi

PW Review (Review Step)
Request

Earl Smith

2018-05-31 at 04:52 pm

City Engineer Comments
1. Unlike a law office, the nature of this business and hours of operation are TOTALLY unpredictable and could/can occur anytime. This can cause a
disruption to a single family neighborhood.
2. Due to nature of this business, emergency situations will occur with MORE FREQUENCY than normal for a single family neighborhood.
3. Provisions may apply from the City's UTILITIES ORDINANCE that governs what can be disposed of to the sewer system (Sewer Use Ordinance).
4. Off street parking should be required consistent with other office requirements.
5. ADA compliance of the structure should be required, consistent with other office/medical office requirements..
.

Fire Plan Review
Comment

(Review Step)

Deroy Bennett

2018-06-11 at 09:31 am

Fire Approved (NC)
Reviewed
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F1. No Comments

Planning Review (Review Step)
Comment

Dedra Ragland

2018-06-11 at 10:34 am

Planning; DDR: REVIEWED
1. Disposal of bio-hazardous wastes such as blood or other bodily fluids through City's water/wastewater systems that are not necessarily common or
routine in a residential neighborhood;
2. Traffic and parking;
3. Overnight stays;
4. Complications during pregnancy that might arise and require emergency services, coroner, investigators, media, etc.;
5. Use of medical equipment, such as Oxygen, needles, pain and/or labor inducing medication, etc.
6. Others?
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(A) Qualifications. Nonprofessional staff must be able to demonstrate the
knowledge, skills, and abilities of their specified job duty within the center. This staff must be at
least 16 years old.
(B) Duties. Responsible for the provision of nonclinical services such as
housekeeping, laundry, and sanitation in the operation of the center.
(b) A center shall ensure that its birth attendants meet the following requirements.
(1) Licensed midwives must be licensed in accordance with Texas Midwifery Act,
Occupations Code, Chapter 203.
(2) Certified nurse-midwives (CNM) must maintain certification as a CNM as
defined in §137.2 of this title (relating to Definitions).
(3) Physicians must maintain current licensure as a physician as defined in §137.2
of this title.
(c) A center shall ensure that the personnel record for each employee includes:
(1) job descriptions for all personnel providing client care;
(2) orientation and training of all employees, volunteers, students and contractors;
(3) an annual written evaluation of employee performance;
(4) in-service and continuing education;
(5) evidence of current certification of all birth attendants by the American Heart
Association or the American Red Cross in basic life support and the American Academy of
Pediatrics or the American Heart Association in neonatal resuscitation; and
(6) verification of current licensure or a current copy of the license for licensed
personnel.
§137.36. Physical and Environmental Requirements for Centers. The physical and
environmental requirements for a center are as follows.
(1) The center shall be located within a recommended 20 minutes but with a required
maximum of 30 minutes normal driving time of a referral hospital. The department may approve
the location of a center that is located a further distance away if the department finds that the
health and safety of the clients of the center will not be adversely affected.
(2) The center must have the capacity to provide clients with liquid nourishment. The
center may provide commercially packaged food to clients in individual servings. If other food

Birthing Center Licensing Rules – Page 29
Effective December 2, 2007
Page 74

is provided by the center, it will be subject to the requirements of §§229.161-229.173 of this title
(relating to Texas Food Establishments).
(3) The center must have a safe and sanitary environment equipped and maintained to
protect the health and safety of clients and staff.
(4) The center shall provide clean hand washing facilities for clients and staff including
running water and soap.
(5) The center must have two functioning sinks and one toilet.
(6) The center must be equipped with emergency lighting and have a written fire and
disaster plan.
(7) The center must have equipment available to sterilize instruments, equipment, and
supplies before reuse in the center in accordance with §137.37 of this title (relating to Infection
Control Standards).
§137.37. Infection Control Standards.
(a) A center shall develop, implement, and enforce written infection control policies and
procedures to minimize the transmission of infection. Policies shall include educational course
requirements; cleaning and laundry requirements; and decontamination, disinfection,
sterilization, and storage of sterile supplies.
(b) Universal/standard precautions.
(1) Ensure that all staff complies with universal/standard precautions.
(2) Establish procedures for monitoring compliance with universal/standard
precautions.
(3) Enforce a policy to ensure compliance of the center and all of the health care
workers within the center with the Health and Safety Code, Chapter 85, Subchapter I, concerning
the prevention of the transmission of human immunodeficiency virus (HIV) and hepatitis B virus
(HBV) by infected health care workers.
(4) Require its health care workers to complete educational course work or
training in infection control and barrier precautions, including basic concepts of disease
transmission, scientifically accepted principles and practices for infection control and
engineering and work practice controls.
(c) Cleaning and laundry.
(1) Adopt policies and procedures on cleaning the center.
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(2) Adopt policies and procedures for the handling, processing, storing, and
transporting of clean and dirty laundry.
(3) A center may provide cleaning and laundry services directly or by contract in
accordance with Occupational Safety and Health Association standards.
(d) Policies shall include receiving, cleaning, decontaminating, disinfecting, preparing
and sterilization of critical items (reusable items), as well as those for the assembly, wrapping,
storage, distribution, and quality control of sterile items and equipment.
(1) Supervision. Shall be under the supervision of the clinical director.
(2) Quantity of sterile surgical instruments. Ensure that surgical instruments are
sufficient in number to meet the needs of the center.
(3) Inspection of surgical instruments.
(A) All instruments shall undergo inspection before being packaged for
reuse or storage. Routine inspection of instruments shall be made to assure clean locks, crevices,
and serrations.
(B) Inspection procedures shall be thorough and include visual and manual
inspection for condition and function.
(i) Cutting edges shall be checked for sharpness; tips shall be
properly aligned, and instruments shall be clean and free from buildup of soap, detergent, dried
blood, or tissue.
(ii) There shall be no evident cracks or fissures, and the hinges
shall work freely.
(iii) There shall be no corrosion or pitting of the finish.
(iv) Rachets shall hold and be routinely tested.
(C) Instruments needing maintenance shall be taken out of service and
repaired by a qualified surgical instruments repair person.
(D) Instrument identification shall not damage the instrument or its
protective finish or compromise the sterilization process.
(4) Items to be disinfected and sterilized.
(A) Critical items.
(i) Must be sterilized in accordance with this subsection.
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(ii) All items that come in contact with a sterile field during an
operative procedure must be sterile.
(B) Semi-critical items. High-level disinfection shall be used for semicritical items.
(C) Noncritical items. Intermediate-level or low-level disinfection shall be
used for noncritical items.
(5) Equipment and sterilization procedures. Effective sterilization of instruments
depends on performing correct methods of cleaning, packaging, arrangement of items in the
sterilizer, and storage. The following procedures shall be included in the written policies as
required in this paragraph to provide effective sterilization measures.
(A) Equipment. A center shall provide sterilization equipment adequate to
meet the requirements for sterilization of critical items. Equipment shall be maintained and
operated to perform, with accuracy, the sterilization of critical items.
(B) Sterilizers. Steam sterilizers (saturated steam under pressure) shall be
utilized for sterilization of heat and moisture stable items. Steam sterilizers shall be used
according to manufacturer's written instructions.
(C) Environmental requirements. Where cleaning, preparation, and
sterilization functions are performed in the same room or unit, soiled or contaminated supplies
and equipment shall be physically separated from the clean or sterilized supplies and equipment.
(i) A center shall have a sink for hand washing. This sink shall not
be used for cleaning instruments or disposal of liquid waste.
(ii) A center shall have a separate sink for cleaning instruments and
disposal of liquid waste. Hand washing may only be performed at this sink after it has been
disinfected.
(D) Preparation for sterilization.
(i) All items to be sterilized shall be prepared to reduce the
bioburden. All items shall be thoroughly cleaned, decontaminated, and prepared in a clean,
controlled environment.
(ii) One of the following methods of cleaning and decontamination
shall be used as appropriate.
(I) Manual cleaning. Manual cleaning of instruments at the
sink is permitted.
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(II) Ultrasonic cleaning. The water must be changed more
than once a shift. The chambers shall be covered to prevent potential hazards to personnel from
aerosolization of the contents.
(III) Washer-sterilizers. These machines must reach a
temperature of 140 degrees Celsius (285 degrees Fahrenheit).
(IV) Washer-decontaminator machines.
(iii) All articles to be sterilized shall be arranged so all surfaces
will be directly exposed to the sterilizing agent for the prescribed time and temperature.
(E) Packaging.
(i) All wrapped articles to be sterilized shall be packaged in
materials recommended for the specific type of sterilizer and material to be sterilized, and to
provide an effective barrier to microorganisms. Acceptable packaging includes peel pouches,
perforated metal trays, or rigid trays. Muslin packs must be limited in size to 12 inches by 12
inches by 20 inches with a maximum weight of 12 pounds. Wrapped instrument trays must not
exceed 17 pounds.
(ii) All items shall be labeled for each sterilizer load as to the date
and time of sterilization, the sterilizing load number, and the equipment.
(F) External chemical indicators.
(i) External chemical indicators, also known as sterilization
process indicators, shall be used on each package to be sterilized, including items being flash
sterilized to indicate that items have been exposed to the sterilization process.
(ii) The indicator results shall be interpreted according to the
manufacturer's written instructions and indicator reaction specifications.
(G) Biological indicators.
(i) The efficacy of the sterilizing process shall be monitored with
reliable biological indicators appropriate for the type of sterilizer used.
(ii) Biological indicators shall be included in at least one run a
month.
(iii) If a test is positive, the sterilizer shall immediately be taken
out of service. A malfunctioning sterilizer shall not be put back into use until it has been serviced
and successfully tested according to the manufacturer's recommendations.
(iv) All available items shall be recalled and reprocessed if a
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sterilizer malfunction is found; and a list of all items which were used after the last negative
biological indicator test shall be submitted to the administrator.
(H) Sterilizers. Sterilizers shall be used according to manufacturer's
written instructions.
(I) Maintenance of sterility.
(i) Items that are properly packaged and sterilized will remain
sterile indefinitely unless the package becomes wet or torn, has a broken seal, is damaged in
some way, or is suspected of being compromised.
(ii) All packages must be inspected before use. If a package is
torn, wet, discolored, has a broken seal, or is damaged, the item may not be used. The item must
be returned to sterile processing for reprocessing.
(J) Commercially packaged items. Commercially packaged items are
considered sterile according to the manufacturer's instructions.
(K) Storage of sterilized items. The loss of sterility is event-related, not
time related. The center shall ensure proper storage and handling of items in a manner that does
not aid the compromise of the packaging of the product.
(i) Sterilized items shall be transported so as to maintain
cleanliness, sterility, and to prevent physical damage.
(ii) Sterilized items shall be stored in well-ventilated, limited
access areas with controlled temperature and humidity.
(iii) Sterilized items shall be positioned so that the packaging is not
crushed, bent, compressed, or punctured.
(iv) Storage of supplies shall be in areas that are designated for
storage.
(L) Disinfection.
(i) The manufacturer's written instructions for the use of
disinfectants shall be followed.
(ii) An expiration date, determined according to manufacturer's
written recommendations, shall be marked on the container of disinfection solution currently in
use.
(iii) Disinfectant solutions shall be kept covered and used in wellventilated areas.
Birthing Center Licensing Rules – Page 34
Effective December 2, 2007
Page 79

(M) Performance records.
(i) Performance records for all sterilizers shall be maintained for
each cycle. These records shall be retained and available for review for a minimum of two years.
(ii) Each sterilizer shall be monitored during operation for
pressure, temperature, and time at desired temperature and pressure. A record shall be
maintained either manually or machine generated and shall include:
(I) the sterilizer identification;
(II) sterilization date and time;
(III) load number;
(IV) duration and temperature of exposure phase;
(V) identification of operator(s);
(VI) results of biological tests and dates performed; and
(VII) time-temperature recording charts from each
sterilizer.
(N) Preventive maintenance of all sterilizers shall be performed according
to policy on a scheduled basis by qualified personnel, using the sterilizer manufacturer's service
manual as a reference. A record shall be maintained for each sterilizer, retained at least two
years, and shall be available for review.
§137.38. Disposition of Medical Waste. A center shall meet requirements set forth by the
department in §§1.131-1.137 of this title (relating to Definition, Treatment, and Disposition of
Special Waste from Health Care-Related Facilities).
(1) All special waste including blood, body fluids, placentas, sharps and biological
indicators, shall be disposed of in accordance with §§1.131 - 1.137 of this title.
(2) Placentas shall not be placed in the trash or dumpster for disposal.
(3) A center may give the placenta to the client at the time of discharge upon request by
the client.
§137.39. General Requirements for the Provision and Coordination of Treatment and
Services.
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(a) A center shall develop, implement, and enforce policies for the provision and
coordination of treatment and services.
(b) The center is responsible for all care provided to center clients on its licensed
premises.
(c) A center and the client shall have a written agreement for services. The center shall
obtain an acknowledgment of receipt of the agreement. The center shall comply with the terms
of the agreement. The written agreement shall include, the following:
(1) services to be provided;
(2) who will provide the services; and
(3) charges for services rendered.
(d) When services are provided through a contract, a center must assure that these
services are also provided in a safe and effective manner. If a center utilizes independent
contractors, there shall be a written agreement between such independent contractors (i.e., per
hour, per visit) and the center. The agreement shall be enforced by the center and clearly
designate:
(1) that clients are accepted for care only by the center;
(2) the services to be provided by both parties;
(3) the necessity to conform to the Act, this chapter, and all applicable center
policies, including personnel qualifications; and
(4) the manner in which services will be coordinated and evaluated by the center.
(e) A center shall not commit an intentional or negligent act that adversely affects the
health or safety of a client.
(f) A center must ensure that its licensed health care professionals practice within the
scope of their practice and within the constraints of applicable state laws and regulations
governing their practice and must follow the facility's written policies and procedures.
(g) A center may accept student midwives to provide them with clinical experience.
(h) If a center has a contract or agreement with an accredited school of health care to use
their center for a portion of a student’s clinical experience, those students may provide care
under the following conditions.
(1) Students may be used in centers, provided the instructor gives classroom
supervision and assumes responsibility for all student activities occurring within the center.
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Attachment 5
ORDINANCE NUMBER 2018-XX-XX

AN ORDINANCE AMENDING THE CODE OF ORDINANCES OF THE
CITY OF DECATUR, TEXAS BY AMENDING APPENDIX B—ZONING,
ARTICLE 3, “DEFINITIONS”, SECTION 3.2 “DEFINITIONS” TO ADD A
DEFINITION FOR “BIRTHING CENTERS / MID-WIFE FACILITIES;”
BY AMENDING ARTICLE 6 “USE REGULATIONS”, SECTION 6.1 “USE
CHART”, SUBSECTION 6.1.2 “ALLOWED USES AND PERMIT
REQUIREMENTS”, TABLE 7. “PERMITTED USE CHART” TO ALLOW
BIRTHING CENTERS / MID-WIFE FACILITIES APPROVED WITH A
SPECIFIC USE PERMIT IN ACCORDANCE WITH THE TERMS OF
THAT SECTION; PROVIDING FOR THE INCORPORATION OF
PREMISES; PROVIDING FOR AMENDMENTS; PROVIDING A
CUMULATIVE REPEALER AND SAVINGS CLAUSE; PROVIDING A
SEVERABILITY CLAUSE; PROVIDING A PENALTY CLAUSE NOT TO
EXCEED THE SUM OF TWO THOUSAND DOLLARS ($2,000.00) FOR
EACH OFFENSE; PROVIDING FOR PUBLICATION; AND NAMING AN
EFFECTIVE DATE. (SI2018-04)
WHEREAS, …; and
WHEREAS, …; and
WHEREAS, …; and
WHEREAS, …; and
WHEREAS, …; and
WHEREAS, …; and
WEHREAS, …; and
WHEREAS, …;
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF DECATUR, TEXAS:
SECTION 1. The forgoing recitals are the findings of the City Council and are incorporated into
this Ordinance as if set forth fully herein.
SECTION 2. The following amendments are hereby approved:
2.01. Article 3, “Definitions”, Section 3.2 “Definitions” of Appendix B, “Zoning” of the City of
Decatur, Texas is hereby amended to add a definition for the term “Birthing Centers / Mid-Wife
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Facilities” which shall be and read as follows, such definition to be added in alphabetical order to
the existing list of definitions, with all other definitions therein remaining the same without
amendment:
Birthing Centers or Mid-Wife Facilities: A licensed place, facility, or institution at
which a woman is scheduled to give birth following a normal, uncomplicated
pregnancy, but does not include a hospital or the residence of the woman giving birth
as issued under The State of Texas Health and Safety Code, Title 4. “Health
Facilities,” SubTitle B. “Licensing of Health Facilities,” Chapter 244. “Birthing
Centers.”

2.02. Article 5 “Zoning Districts, Section 5.1 “Zoning Districts”, Subsection “…”, Section E.
“Special Regulations” of Appendix B, “Zoning” of the City Of Decatur, Texas Code Of
Ordinances is hereby amended to be and read in its entirety as follows:
“E. Special Regulations. Birthing Centers / Mid-Wife Facilities shall meet the following
standards:
A. All operations and services provided by Birthing Centers / Mid-Wife Facilities shall be
conducted entirely within the main building.
B. If permitted in a residential district, Birthing Centers / Mid-Wife Facilities shall not produce
any alteration or change in the exterior appearance of the residence which is inconsistent
with the typical appearance of a residential dwelling. The following acts are prohibited in
relation with or as a result of a Birthing Centers / Mid-Wife Facilities (also referred to as
“Use”). The following is not an exhaustive list but is intended as illustrative of actions that
violate the standards for conducting a Birthing Centers / Mid-Wife Facilities in a residential
district:
(1)

No external evidence of the Use shall be detectable at any lot line or beyond,
including advertising, signs, smoke, dust, noise, fumes, glare, vibration, or electrical
disturbance beyond the property line shall be allowed.

(2)

No exterior storage of material, equipment, vehicles, and/or supplies used in
conjunction with the Birthing Centers / Mid-Wife Facilities shall be allowed.

(3)

No storage of hazardous materials for business purposes shall be allowed on the
premises. Bio-medical wastes shall be disposed of daily

(4)

The Use shall not have a separate entrance to the residential structure. If an
accessory building is permitted, it may have a separate entrance.

(5)

Not more than two (2) patron- or business-related vehicles shall be present at any one
(1) time, and the proprietor shall provide adequate off-street parking for such
vehicles.

(6)

A maximum of one (1) commercial vehicle, capacity one (1) ton or less, may be used
or parked on the property in connection with the Birthing Centers / Mid-Wife
Facilities. The commercial vehicle shall not be parked on the street.

(7)

The Birthing Centers / Mid-Wife Facilities shall not require regular or frequent
deliveries by heavy load delivery trucks or vehicles in excess of one and one-half
(1½) tons.
2
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(8)

Outdoor merchandise shall not be offered or displayed for sale on the premises. Sales
inside the premises which are incidental to a service shall be allowed; and orders
previously made by telephone may be filled on the premises.

(9)

No traffic shall be generated by t the Use in greater volumes than normally occurs in
a residential neighborhood, and any need for parking shall be accommodated within
the off-street parking provided for the residence (i.e., the driveway or garage) and
along the street frontage of the lot, except as prohibited by Subsection (6) above.

(10)

The Birthing Centers / Mid-Wife Facilities shall be clearly incidental and secondary
to the use of the premises for residential purposes.

(11)

Only one (1) Birthing Centers / Mid-Wife Facilities per residential unit shall be
allowed.

(12)

The Birthing Centers / Mid-Wife Facilities shall have no employees who are not an
occupant of the residence. This shall not include the coordination or supervision of
employees who do not regularly visit the house for purposes related to the business.

(13)

The address of the Birthing Centers / Mid-Wife Facilities shall not be included in any
classified advertisement, yellow pages listing, or other advertisement. Advertising by
way of the internet is acceptable.

(14)

The Birthing Centers / Mid-Wife Facilities shall not offer a ready inventory of any
commodity for sale, except as specifically allowed under subsection 8 of this section.

(15)

The Birthing Centers / Mid-Wife Facilities shall not accept clients or customers
before 7:00 a.m. or after 10:00 p.m

(16)

Except as expressly allowed by and in accordance with this Ordinance and other
applicable City Ordinances, outdoor activities such as play areas shall be prohibited.”

SECTION 3. That this Ordinance shall be cumulative of all other ordinances of the City of
Decatur and shall not repeal any of the provisions of such ordinances, except in those instances
where provisions of such ordinances are in direct conflict with the provisions of this ordinance.
Provided however, that any complaint, action, claim or lawsuit which has been initiated or has
arisen under or pursuant to any such ordinance on the date of adoption of this Ordinance shall
continue to be governed by the provisions of such ordinance and for that purpose the ordinance
shall remain in full force and effect.
SECTION 4. That it is hereby declared to be the intention of the City Council that the sections,
paragraphs, sentences, clauses and phrases of this ordinance are severable, and if any phrase,
clause, sentence, paragraph or section of this ordinance shall be declared void, ineffective or
unconstitutional by the valid judgment or decree of any court of competent jurisdiction, such
voidness, ineffectiveness or unconstitutionality shall not affect any of the remaining phrases,
clauses, sentences, paragraphs or sections of this ordinance, since the same would have been
enacted by the City Council without the incorporation herein of any such void, ineffective or
unconstitutional phrase, clause, sentence, paragraph or section.
SECTION 5. It shall be unlawful for any person, corporation, or other entity to violate any
provision of this Ordinance, and any person violating or failing to comply with any provision of this
Ordinance shall be fined, upon conviction, not less than One Dollar ($1.00) nor more than Two
Thousand Dollars ($2,000.00), and a separate offense shall be deemed committed upon each day
during or on which a violation occurs or continues.
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SECTION 6. This Ordinance shall take effect on its final passage and publication, and it is so
ordained.

PRESENTED ON FIRST READING THIS _________ DAY OF _________, 2018.
PRESENTED ON SECOND READING AND APPROVED THIS

_________ DAY OF

_________, 2018 BY A VOTE OF _____ AYES, _____ NAYS, _____ ABSTENTIONS, AT A
REGULAR MEETING OF THE CITY COUNCIL OF THE CITY OF DECATUR, TEXAS.

APPROVED:

Martin B. Woodruff, MAYOR
ATTEST:

Diane Cockrell, TRMC, CITY SECRETARY
APPROVED AS TO FORM:

Mason L. Woodruff, CITY ATTORNEY
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Workshop Agenda Item 2

CITY OF DECATUR, TEXAS
Development Services  1601 S. State Street  Decatur, TX 76234  (940) 393-0250 voice (940) 626-4629 fax

STAFF REPORT
June 18, 2018 – Planning & Zoning Commission and City Council Joint Workshop
TO:

Honorable Mayor and City Council Members CASE:
Planning & Zoning Commissioners

SI2018-05

FROM: Dedra D. Ragland, AICP, Planning Director

APPLICANT: City of Decatur

DATE: June 11, 2018

REQUEST:

Bingo Halls
as a New Use

Case Notes:
A proposition to legalize Bingo Games for Charitable purposes, as authorized by the Bingo
Enabling Act in the City of Decatur was passed at the election held on May 5, 2018 and canvassed
on May 14, 2018. The City will need to amend the City’s Zoning Ordinance to add a proposed
new use for Bingo allowed either as a permitted use or as a use allowed with an approved Special
Use Permit (SUP) in various Zoning Districts. That amendment is scheduled to be on the July
Planning and Zoning Commission agenda for public hearing and consideration. With the addition
of the use and the inclusion of a SUP requirement, qualified and licensed entities wishing to hold
Bingo Games would be required to obtain a SUP before beginning operation.
The purpose of this joint workshop is to provide the Planning and Zoning Commission and the
City Council information on the nature of a Bingo Hall use and for Staff to receive preliminary
input regarding whether the use should be added as a permitted use, and if so, in which district(s)
the use should be allowed as either a permitted use or a use allowed with an approved Special Use
Permit, as well as appropriate regulations for the use. Based upon the input received, Staff can
proceed with drafting an ordinance amendment and expediting the Commission and Council
review process.
Legality:
According to the Texas Local Government Code, the land use designation can be legally amended
given a public hearing (§213.003), review and recommendation from the Planning & Zoning
Commission (§213.003), and approval by City Council (City Charter).
Section 6.1.3(A)(2) of the Zoning Ordinance reads as follows:
6.1.3

Classification of New/Unlisted Uses

It is recognized that new types of land use will arise in the future, and forms of land use not
presently anticipated may seek to locate in the City. In order to provide for such changes and
contingencies, a determination as to the appropriate classification of any new or unlisted form of land
use in the Use Chart shall be made as follows:
A.

Initiation.
(1)

A property owner, City department, the Planning and Zoning Commission, or the City
Council may propose zoning amendments to regulate new and previously unlisted uses
in accordance with this Ordinance.
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(2)

An application for the addition of a new or unlisted use shall be submitted to the Planning
Director and shall contain a statement of facts providing all information necessary for the
evaluation of the proposed use and the determination of the proper designation, including
but not limited to the following:
(a) The nature of the use and whether the use involves dwelling activity, sales,
services, or processing;
(b) The type of product sold or produced under the use;
(c) Whether the use has enclosed or outside storage and the amount and
nature of the storage;
(d) Anticipated employment typically anticipated with the use;
(e) Transportation requirements;
(f) The nature and time of occupancy and operation of the premises;
(g) The off-street parking and loading requirements;
(h) The amount of noise, odor, fumes, dust, toxic materials and vibration likely
to be generated;
(i) The requirements for public utilities such as sanitary sewer and water and
any special public services that may be required; and
(j) Impervious surface coverage.

B.

Standards for new and unlisted uses may be interpreted by the Planning Director as being the
same or similar to those of a similar use based upon the information provided by the applicant.

C.

If the Planning Director determines that the requested use does not fall within one (1) of the
existing zoning district classifications, the Planning Director shall submit the request to the
Planning and Zoning Commission for consideration as an amendment to the Zoning
Ordinance pursuant to the procedures established herein. The Planning and Zoning
Commission shall transmit its findings and recommendations to the City Council as to the
classification proposed for any new or unlisted use.

D.

The City Council shall approve or disapprove the recommendation of the Planning and Zoning
Commission or make such determination concerning the classification of such use as is
determined appropriate based upon its findings. If approved, the new or unlisted use shall be
added in the use charts of the Zoning Ordinance according to Section 4.4 Amendments to
Zoning Ordinance and Districts.

State law has a few provisions regulating entities engaging in bingo operations. Chapter 2001 of
the Texas Occupations Code provides definitions and regulations. The following definitions are
provided for your reference.
(4) "Bingo" or "game" means, except as provided by Section 2001.551, a specific game
of chance, commonly known as bingo or lotto, in which prizes are awarded on the basis
of designated numbers or symbols conforming to randomly selected numbers or symbols.
(4-a) "Bingo chairperson" means an officer or member of the board of directors of a
licensed authorized organization who is designated in writing by the organization as
responsible for overseeing the organization's bingo activities and reporting to the
membership relating to those activities.
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(5) "Bingo equipment" means equipment used, made, or sold for the purpose of use in
bingo. The term:
(A) includes:
(i) a machine or other device from which balls or other items are
withdrawn to determine the letters and numbers or other symbols
to be called;
(ii) an electronic or mechanical cardminding device;
(iii) a pull-tab dispenser;
(iv) a bingo card;
(v) a bingo ball; and
(vi) any other device commonly used in the direct operation of a
bingo game; and
(B) does not include:
(i) a bingo game set commonly manufactured and sold as a child's
game for a retail price of $20 or less unless the set or a part of the
set is used in bingo subject to regulation under this chapter; or
(ii) a commonly available component part of bingo equipment
such as a light bulb or fuse.
(6) "Bingo occasion" means a single gathering or session at which a bingo game or a
series of bingo games, including selling and redeeming pull-tab bingo tickets, are
conducted on the day and at the times listed on the license issued to a licensed authorized
organization.
(7) "Charitable purpose" means a purpose described by Section 2001.454. (Sec.
2001.454. USE OF NET PROCEEDS FOR CHARITABLE PURPOSES. (a) A licensed
authorized organization shall devote to the charitable purposes of the organization its net
proceeds of bingo and any rental of premises.
(b) Except as otherwise provided by law, the net proceeds derived from bingo and any
rental of premises are dedicated to the charitable purposes of the organization only if
directed to a cause, deed, or activity that is consistent with the federal tax exemption the
organization obtained under 26 U.S.C. Section 501 and under which the organization
qualifies as a nonprofit organization as defined by Section 2001.002. If the organization
is not required to obtain a federal tax exemption under 26 U.S.C. Section 501, the
organization's net proceeds are dedicated to the charitable purposes of the organization
only if directed to a cause, deed, or activity that is consistent with the purposes and
objectives for which the organization qualifies as an authorized organization under
Section 2001.002.)

Page 88

(19) "Nonprofit organization" means an unincorporated association or a corporation that
is incorporated or holds a certificate of authority under the Texas Non-Profit Corporation
Act (Article 1396-1.01 et seq., Vernon's Texas Civil Statutes). The organization:
(A) may not distribute any of its income to its members, officers, or
governing body, other than as reasonable compensation for services; and
(B) must have obtained tax exempt status under Section 501(c), Internal
Revenue Code of 1986.
(26) "Religious society" means a church, synagogue, or other organization organized
primarily for religious purposes.
(27) "Veterans organization" means a nonprofit organization:
(A) whose members are veterans or dependents of veterans of the armed
services of the United States; and
(B) that is chartered by the United States Congress and organized to
advance the interests of veterans or active duty personnel of the armed
forces of the United States and their dependents.
(28) "Volunteer fire department" means a fire-fighting organization that:
(A) operates fire-fighting equipment;
(B) is organized primarily to provide fire-fighting service;
(C) is actively providing fire-fighting service; and
(D) does not pay its members compensation other than nominal
compensation.
Refer to Attachment 1.
Analysis:
Staff’s research of other Texas cities that allow Charitable Bingo are often classified under Bingo
or recreation/entertainment uses and allowed in most nonresidential Zoning Districts ranging from
Commercial, Heavy Commercial, Neighborhood Mixed-Use, Retail, Office, Institutional,
Industrial and/or Planned Development. Refer to Attachment 3.
In speaking to Alice Banks, Education and Compliance Trainer for the Texas Lottery
Commission, it is the Lottery Commission’s to regulate and verify the facility or establishment is
licensed for Bingo and charitable purposes. The municipality is not responsible for making this
determination. A municipality is responsible for identifying the Zoning Districts Bingo facilities
are permitted once an election is held and passed.
Recommendation:
Provide Staff with direction regarding amendments to the Zoning Regulations to classify Bingo as
a new use; identifying appropriate zoning district(s) for the Use, and the potential allowance of the
Use with a Specific Use Permit.
Proposed schedule for Zoning Amendment assuming direction to move forward is provided:

Page 89

July 3
July 9
July 23

P&Z Public Hearing
CC Public Hearing and First Ordinance Reading
CC Second Ordinance Reading and Ordinance Publication

Attachments:
1. State regulations
2. Research of Other Cities’ Zoning Regulations for Bingo Halls and Facilities
3. Staff’s draft ordinance redline of proposed text amendments
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Attachment 1
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BINGO HALLS

Attachment 2
City

Population

Use Permitted

Abilene

122,225

Nothing Found

Amarillo

199,582

Nothing Found

Arlington

392,772

Yes

Balch Springs

25,017

Nothing Found

Beaumont

118,299

Yes

Belton

20,873

Nothing Found

Benbrook

22,948

Yes

Carrollton

133,351

Yes

Cedar Hills

45,028

Nothing Found

Celina

8,006

Yes

Dallas

1,320,000

Not Found

Denton

133,808

Nothing Found

Duncanville

39,457

Yes

If permitted,
By Right or
Other

SUP Supplemental
Standard
Applies

683,080

Nothing Found

Farmers Branch

34,988

Yes

Other pertinent information

CC Community Commercial
In the CC, GC, NMU, and RMU districts, access to the lot or use must be
GC General Commercial
from an arterial or major collector street as identified on the Thoroughfare
NMU Neighborhood Mixed Use
Development Plan.
RMU Regional Mixed Use

E, F, & G - Commercial,
HC-Highway Corridor

Yes

Gambling Industries

LC-Light Commercial,
HC-Heavy Commercial,
C/W-Commercial/Warehouse,
LI-Light Industrial,
HI-Heavy Industrial

By Right

No

Bingo Facility

C-2 General Commercial
I-2 Heavy Industrial

By Right

No

Bingo Hall

Other

6,408

Yes

Recreation and
Entertainment, Indoor

Zoning District permitted

Commercial Amusement
Centers

By Right

Yes

Elm Mott

Use Classification

North American Industry Classification System

By Right
El Paso

SUP Required

No

No
No
No
No
Detailed Site
Plan Approval
required
Master Zoning
Plan

Recreation, Amusement &
Entertainment

Nonresidential

Allowed by right and would not require any kind of specific use permit,
conditional use permit or other type of zoning exception.

Allowed in any nonresidential district

C-2 Commercial
C-3 Commercial
C-4 Commercial
C-5 Commercial
P-1 Special Purpose
G-MU Special Purpose

Amusement and
Entertainment
Bowling alleys, pool halls, and bingo facilities are classified as functionally
the same use. They are permitted by right with the following zoning
districts: (a) Highway Commercial, (b) Institutional, and our special zoning
district called (c) ‘Regional Mixed Use – Commercial’ which is located at
Institutional
the City’s primary intersection with Interstate 30
Regional Mixed Use-Commercial
Highway Commercial

Fate

10,703

Yes

Fort Worth

874,168

Yes

Gainesville

16,320

Nothing found

Garland

234,943

Not allowed

Georgetown

67,140

By Right

Gambling Facility

Yes
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PD

Bingo halls are considered gambling and allowed by PD only. We don’t
differentiate who the user is. Below is a link to the use section in the PD
regulations.

"Bingo hall" means any premises in which an establishment or organization
as its sole or predominant function offers the playing of bingo. A "nonprofit private club" offering the playing of bingo as a secondary function is
not a "bingo hall."

HC-Heavy Commercial,
Granbury

9,755

Yes

By Right

No

Amusement Center,
Commercial,
Enclosed
I-Industrial

Grand Prairie

190,682

Yes

Other

Yes

Amusement / Recreation
Private Club/Service
Organization

Beltline Corridor Overlay District

Grapevine

49,800

Yes

Other

Conditional Use
Permit

Haltom City

44,361

Yes

Other

SUP

Bingo

C-3 Commercial
C-4 Commercial
M-1 Industrial
M-2 Heavy Industrial

Harligen

65,539

Hurst

39,160

Yes

By Right

No

Bingo Parlor

GB-General Business

Irving

238,289

Nothing Found

Keller

44,620

Not allowed

Lancaster

38,867

Nothing found

River Oaks

7,740

Not allowed

7,804

Yes

Other

SUP
By Right

Yes

Bingo Facility

Yes

By Right
104,798

Yes

Ordinance on Charitable Bingo

Bingo parlor means any premises or bingo occasion regulated under the
"Bingo Enabling Act," Chapter 2001 of the V.T.C.A. Occupations Code.

LC-Light Commercial District
BP-Business Park District

Tyler

Parking is regulated
Charitable Bingo Halls

R-Retail
Roanoke

Bingo hall: Any premises in which an establishment or organization as its
sole or predominant function offers the playing of bingo. A "not for profit"
or private organisation offering the playing of bingo as a secondary
function is not a bingo hall.
Amusement Center, Commerical, Indoor - An amusement or
erntertainment enterprise wholly enclosed and operated within a building.
This includes, but is not limited to, bowling alleys, skating rinks, health
clubs, raquetball clubs, bingo parlors, indoor tennis courts, gymnasiums,
swimming pools and nautilus facilities.

Other
Other
Other
By Right
By Right

Planned Use
Planned Use
Planned Use

Entertainment
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C-1 Light Commercial
C-2 General Commercial
DBAC Downtown Business, Arts
and Cultural
PMXD-1 Planned Mixed Use 1
PMXD-2 Planned Mixed Use 2
PCD Planned Commercial District
M-1 Light Industrical
M-2 General Industrial

Sec. 7.304 - Exception: This division does not apply to: (f) A bingo facility
operated under the Bingo Enabling Act, Chapter 2001 of the Occupations
Code, if:
(1) an
enclosed non-smoking area is provided;
(2) The smoking area is mechanically ventilated to prevent smoke from
entering a non-smoking area; and
(3) No one under the age of eighteen (18) is admitted to the smoking area.

commercial use

Weatherford

Westworth Village

29,969

2,722

Other

CUP

Right

Allowed

Other

Yes

Yes

Allowed

Bingo Facility
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C1-Commercial
C2-Commercial/Interstate
C3-Commercial/Heavy
I-Industrial

Designates use may be peritted in the zoning district by CUP
(see sec. 12-3-12)

C-Commerical
LI-Light Industrial

Only allowed in Commercial and Light Industrial with a
Specific Use Permit (SUP)

Designates use permitted in the zonding district

Attachment 3
ORDINANCE NUMBER 2018-XX-XX

AN ORDINANCE AMENDING THE CODE OF ORDINANCES OF THE
CITY OF DECATUR, TEXAS BY AMENDING APPENDIX B—ZONING,
ARTICLE 3, “DEFINITIONS”, SECTION 3.2 “DEFINITIONS” TO ADD A
DEFINITION FOR “BINGO HALLS;” BY AMENDING ARTICLE 6 “USE
REGULATIONS”, SECTION 6.1 “USE CHART”, SUBSECTION 6.1.2
“ALLOWED USES AND PERMIT REQUIREMENTS”, TABLE 7.
“PERMITTED USE CHART” TO ALLOW BINGO HALLS APPROVED
WITH A SPECIFIC USE PERMIT IN ACCORDANCE WITH THE
TERMS
OF
THAT
SECTION;
PROVIDING
FOR
THE
INCORPORATION OF PREMISES; PROVIDING FOR AMENDMENTS;
PROVIDING A CUMULATIVE REPEALER AND SAVINGS CLAUSE;
PROVIDING A SEVERABILITY CLAUSE; PROVIDING A PENALTY
CLAUSE NOT TO EXCEED THE SUM OF TWO THOUSAND DOLLARS
($2,000.00) FOR EACH OFFENSE; PROVIDING FOR PUBLICATION;
AND NAMING AN EFFECTIVE DATE. (SI2018-05)
WHEREAS, …; and
WHEREAS, …; and
WHEREAS, …; and
WHEREAS, …; and
WHEREAS, …; and
WHEREAS, …; and
WEHREAS, …; and
WHEREAS, …;
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF DECATUR, TEXAS:
SECTION 1. The forgoing recitals are the findings of the City Council and are incorporated into
this Ordinance as if set forth fully herein.
SECTION 2. The following amendments are hereby approved:
2.01. Article 3, “Definitions”, Section 3.2 “Definitions” of Appendix B, “Zoning” of the City of
Decatur, Texas is hereby amended to add select definitions associated with Bingo in the State of
Texas Occupations Code, Title 13. “Sports, Amusements, and Entertainment,” Subtitle A.
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“Gaming,” Chapter 2001. “Bingo,” Subchapter A. “General Provisions.” for the term
“Bingo Halls,” which shall be and read as follows, such definition to be added in alphabetical
order to the existing list of definitions, with all other definitions therein remaining the same
without amendment:
“(4) ‘Bingo’ or ‘game’ means, except as provided by Section 2001.551, a specific
game of chance, commonly known as bingo or lotto, in which prizes are awarded on the
basis of designated numbers or symbols conforming to randomly selected numbers or
symbols.
(4-a) ‘Bingo chairperson’ means an officer or member of the board of directors of a
licensed authorized organization who is designated in writing by the organization as
responsible for overseeing the organization's bingo activities and reporting to the
membership relating to those activities.
(5) ‘Bingo equipment’ means equipment used, made, or sold for the purpose of use
in bingo. The term:
(A) includes:
(i) a machine or other device from which balls or other items are
withdrawn to determine the letters and numbers or other symbols
to be called;
(ii) an electronic or mechanical card minding device;
(iii) a pull-tab dispenser;
(iv) a bingo card;
(v) a bingo ball; and
(vi) any other device commonly used in the direct operation of a
bingo game; and
(B) does not include:
(i) a bingo game set commonly manufactured and sold as a
child's game for a retail price of $20 or less unless the set or a part
of the set is used in bingo subject to regulation under this chapter;
or
(ii) a commonly available component part of bingo equipment
such as a light bulb or fuse.
(6) ‘Bingo occasion’ means a single gathering or session at which a bingo game or a
series of bingo games, including selling and redeeming pull-tab bingo tickets, are
conducted on the day and at the times listed on the license issued to a licensed
authorized organization.
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Bingo Operations as used in this Ordinance shall mean a state licensed authorized
organization engaging in the operation of bingo as authorized by Chapter 2001 of the
Texas Occupations Code, as amended, or other applicable state law.
(7) ‘Charitable purpose’ means a purpose described by Section 2001.454. (Sec.
2001.454. USE OF NET PROCEEDS FOR CHARITABLE PURPOSES.
(a) A licensed authorized organization shall devote to the charitable purposes of the
organization its net proceeds of bingo and any rental of premises.
(b) Except as otherwise provided by law, the net proceeds derived from bingo and any
rental of premises are dedicated to the charitable purposes of the organization only if
directed to a cause, deed, or activity that is consistent with the federal tax exemption the
organization obtained under 26 U.S.C. Section 501 and under which the organization
qualifies as a nonprofit organization as defined by Section 2001.002. If the
organization is not required to obtain a federal tax exemption under 26 U.S.C. Section
501, the organization's net proceeds are dedicated to the charitable purposes of the
organization only if directed to a cause, deed, or activity that is consistent with the
purposes and objectives for which the organization qualifies as an authorized
organization under Section 2001.002.)
(19) ‘Nonprofit organization’ means an unincorporated association or a corporation
that is incorporated or holds a certificate of authority under the Texas Non-Profit
Corporation Act (Article 1396-1.01 et seq., Vernon's Texas Civil Statutes). The
organization:
(A) may not distribute any of its income to its members, officers, or
governing body, other than as reasonable compensation for services; and
(B) must have obtained tax exempt status under Section 501(c), Internal
Revenue Code of 1986.
(26) ‘Religious society’ means a church, synagogue, or other organization organized
primarily for religious purposes.
(27) ‘Veterans organization’ means a nonprofit organization:
(A) whose members are veterans or dependents of veterans of the armed
services of the United States; and
(B) that is chartered by the United States Congress and organized to
advance the interests of veterans or active duty personnel of the armed
forces of the United States and their dependents.
(28) ‘Volunteer fire department’ means a fire-fighting organization that:
(A) operates fire-fighting equipment;
(B) is organized primarily to provide fire-fighting service;
(C) is actively providing fire-fighting service; and
3

Page 193

(D) does not pay its members compensation other than nominal
compensation.

2.02. Article 5 “Zoning Districts, Section 5.1 “Zoning Districts”, Subsection “…”, Section E.
“Special Regulations” of Appendix B, “Zoning” of the City Of Decatur, Texas Code Of
Ordinances is hereby amended to be and read in its entirety as follows:
“E. Special Regulations. Bingo Halls shall meet the following standards:
A. If a “Religious society” is located in a residential zoned district, charitable bingo
shall be allowed.
B. Only a state licensed authorized organization shall engage in bingo operations within
the City.
C. The following acts are prohibited in relation with or as a result of a Bingo Operations (also
referred to as “Use”). The following is not an exhaustive list but is intended as illustrative of
actions that violate the standards for conducting a Bingo Operations in a residential district:
(1)

Bingo Operations shall not be allowed within a residential structure.

(2)

No external evidence of the Use shall be detectable at any lot line or beyond,
including advertising, signs, smoke, dust, noise, fumes, glare, vibration, or electrical
disturbance beyond the property line shall be allowed.

(3)

No exterior storage of material, equipment, vehicles, and/or supplies used in
conjunction with the Bingo Operations shall be allowed.

(4)

In residential zoned districts, the parking shall meet parking requirements for C-2,
Business Thoroughfare.

(5)

A maximum of one (1) commercial vehicle, capacity one (1) ton or less, may be used
or parked on the property in connection with Bingo Operations. The commercial
vehicle shall not be parked on the street.

(6)

Regular deliveries by heavy load delivery trucks or vehicles in excess of one and
one-half (1½) tons shall be prohibited.

(7)

Outdoor merchandise shall not be offered or displayed for sale on the premises.

(8)

Any need for parking shall be accommodated within the off-street parking provided
and along the street frontage of the lot, except as prohibited by Subsection (5) above.

(9)

A ready inventory of any commodity for sale shall not be allowed.

(10)

The Bingo Hall shall not accept customers or patrons or operate before 6:00 p.m. or
after 11:00 p.m.

(11)

Except as expressly allowed by and in accordance with this Ordinance and other
applicable City Ordinances, outdoor activities such as play areas shall be prohibited.”

SECTION 3. That this Ordinance shall be cumulative of all other ordinances of the City of
Decatur and shall not repeal any of the provisions of such ordinances, except in those instances
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where provisions of such ordinances are in direct conflict with the provisions of this ordinance.
Provided however, that any complaint, action, claim or lawsuit which has been initiated or has
arisen under or pursuant to any such ordinance on the date of adoption of this Ordinance shall
continue to be governed by the provisions of such ordinance and for that purpose the ordinance
shall remain in full force and effect.
SECTION 4. That it is hereby declared to be the intention of the City Council that the sections,
paragraphs, sentences, clauses and phrases of this ordinance are severable, and if any phrase,
clause, sentence, paragraph or section of this ordinance shall be declared void, ineffective or
unconstitutional by the valid judgment or decree of any court of competent jurisdiction, such
voidness, ineffectiveness or unconstitutionality shall not affect any of the remaining phrases,
clauses, sentences, paragraphs or sections of this ordinance, since the same would have been
enacted by the City Council without the incorporation herein of any such void, ineffective or
unconstitutional phrase, clause, sentence, paragraph or section.
SECTION 5. It shall be unlawful for any person, corporation, or other entity to violate any
provision of this Ordinance, and any person violating or failing to comply with any provision of this
Ordinance shall be fined, upon conviction, not less than One Dollar ($1.00) nor more than Two
Thousand Dollars ($2,000.00), and a separate offense shall be deemed committed upon each day
during or on which a violation occurs or continues.
SECTION 6. This Ordinance shall take effect on its final passage and publication, and it is so
ordained.

PRESENTED ON FIRST READING THIS _________ DAY OF _________, 2018.
PRESENTED ON SECOND READING AND APPROVED THIS

_________ DAY OF

_________, 2018 BY A VOTE OF _____ AYES, _____ NAYS, _____ ABSTENTIONS, AT A
REGULAR MEETING OF THE CITY COUNCIL OF THE CITY OF DECATUR, TEXAS.

APPROVED:

Martin B. Woodruff, MAYOR
ATTEST:

Diane Cockrell, TRMC, CITY SECRETARY
APPROVED AS TO FORM:
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Mason L. Woodruff, CITY ATTORNEY
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